The spread of the novel coronavirus (COVID-19) across the globe remains a significant concern in the w orkplace and every one of
our communities. Home care employers are confronting difficult questions regarding how to handle labor/management relations,
leave and accommodation, safety and health, and other employ ment issues. The follow ing Frequently Asked Questions (FAQs) are
designed to provide general advice to help address some of the more common questions that home care employers currently
face. Developments related to the COVID-19 pandemic are evolving on a daily basis and, as such, the advice provided is subject to
change. We w ill continue to update these FAQs as more information becomes available. Please note the questions and answ ers on
this FAQ are current as of the “Last Updated” date located at the top of this document. Toolkit subscribers w ill automatic ally receive
the most recent version of the FAQs w ithin their Toolkit, as updates are made available. If you are not a Toolkit Subscriber, w e w ill
distribute the updated version of the FAQ to your company’s COVID- 19 Policy Package Main Contact periodically via email. Home
care employers are also encouraged to consult relevant FAQs put forth by the Centers for Disease Control (CDC) and the Equal
Employ ment Opportunity Commiss ion (EEOC). Please keep in mind that different or additional facts can impact how the situation
should be handled. For information specific to your business needs, please contact your Littler attorney.
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Overall:
Q: What are the essential docum ents an em ployer in the hom e care industry should have to respond to the
COVID-19 pandem ic?
For more information on obtaining the COVID-19 Policy Package, please contact Melissa Mann at mmann@littler.com.
A: At a minimum, home care agencies should use the follow ing documents:
•

Notice to Em ployees Regarding the COVID-19 Plan – Tells employees w hat you w ill expect of them regarding the
COVID- 19 Plan (such as that you w ill require them to certify each time they go into a home that they do not have
symptoms, etc.).

•

Notice to Clients Regarding the COVID-19 Plan – Tells clients w hat to expect regarding the COVID-19 Plan (such as that
you w on’t care for someone w ho tests positive for COVID- 19 and that you w ill require caregivers to certify each time they
go into a home that they do not have symptoms, etc.).

•

Em ployee Certification of Lack of Exposure – Creates a record show ing that your caregivers do not have symptoms
and have not been to “hot spots.” This may help you defend an allegation that a client contracted COVID-19 from
your caregiver.

•

Client Certification of Lack of Exposure - Creates a record show ing that your clients do not have symptoms and have not
been to “hot spots.” This w ill help you determine how (if at all) to staff a case and keep your caregivers safe.
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•

Caregiver Notice of COVID-19 Risk for Caring for a COVID-19 Client

•

Visitor Declaration Form – This w ill help you determine if someone coming to your office should not be allow ed in.

•

Com m unicable Disease Policy – Addresses policies and procedures for your agency in dealing w ith issues arising from
communicable diseases like COVID-19. Some states require such policies by regulation; therefore, you may not need this
policy if you have something like it already in place.

•

Telew ork Program Policy – Even if you don’t need it yet in your area, a telew ork policy is a good thing to have. It doesn’t
mean that all of your office employees get to w ork from home. Rather, it explains w hen they might and the criteria used to
determine if that is an option for them.

•

Fitness for Duty Form – This is a good document that w ill be useful even outside the COVID-19 application. You complete
the first page and the employee’s healthcare provider completes the rest. When completed, you can rely upon it to allow
your employee to return to w ork. Please note that under the current circumstances, the caregiver may not be able to get
his or her provider to complete it. In that case, rely on your local or state health department guidelines to determine w hen
the caregiver can return to w ork.

•

Notice Regarding Confirm ed Com m unicable Disease – This is a form you can provide your employees and clients w hen/
if an employee is confirmed to have been infected w ith COVID-19.

•

Arbitration Agreem ent – An arbitration agreement ensures that individual claims are handled individually and not on a
class action basis. They also provide both the employer and employee w ith a faster, more certain resolution to a given
claim. Template arbitration agreements are available on the Home Care Toolkit under Resources, then Policy and
Document Library.

•

FFCRA Paid Leave Policies – The FFCRA currently applies to most if not all of your caregivers. Having the proper policies
in place w ill help you explain to your employees (caregiver and office staff alike) the situations w here paid leave is
available.

•

FFCRA Form s – To help your compliance w ith the FFCRA and make sure you are in the best situation to claim a tax credit,
you should use forms that have been drafted by know ledgeable counsel.

An optional document you might w ant to use is the Client Waiver. Because community-w ide transmission of COVID-19 is
occurring, anyone letting someone into their home may be putting themselves at risk for contracting the disease. But many
of your clients have retained your services because they cannot live w ithout them. This form memor ializ es that the clients are
accepting some risk and agreeing to retain your services nonetheless. It also purports to w aive their right to sue you if they
contract COVID-19. We cannot guarantee that this w aiver of liability w ill be enforceable in every case and this w aiver
cannot be used to alleviate an agency’s responsibility to take necessary precautions to protect their clients and patients. You
may not w ant to use this form at all, as it may unnecessarily heighten the hysteria surrounding the outbreak. How ever, it is an
optional additional measure that some agencies may elect.
An alternative to the Client Waiver is a Client Notice of COVID-19 Risk. This document has been available on the Home Care
Industry COVID-19 Response Package since April 15, 2020, and offers the same information about the risks of COVID-19 and
steps the agency is taking to protect the client. How ever, it does not require the w aiver of rights. It may be a better document for
some agencies to use, or for agencies to use w ith some clients.
Another optional set of documents an agency may consider implementing are caregiver w aivers. The Home Care Industry
COVID- 19 Response Package includes tw o such w aivers. They w ere added on April 20, 2020. One w aiver is geared tow ard
caregivers generally and provides that in exchange for the agency cooperating and not disputing a w orkers’ compensation claim
based on COVID-19, the caregiver agrees to the exclusive remedy of w orkers’ compensation. This w aiver is premised on the
agency not acting in an intentional or grossly negligent manner. We cannot guarantee that this w aiver of liability w ill be
enforceable in every case and this w aiver cannot be used to alleviate an agency’s responsibility to take necessary
precautions to protect their employees . The other w aiver is geared tow ard caregivers w ho are caring for COVID- 19 clients
(those suspected to have, diagnosed
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w ith, or under quarantine due to, and exposure to COVID-19). The Home Care Industry COVID-19 Response Package also includes
Caregiver notices (updated May 13, 2020 to add certain language addressing potential Genetic Information Nondiscrimination Act
of 2008 concerns and to break up the notices to address agencies accepting COVID-19 clients and those that are not), w hich are
similar to the above, but do not require a w aiver or rights or the promise to not challenge a w orkers’ compensation claim.

Client/Patient
Q: Should a non-m edical hom e care agency care for a person who is sym ptomatic and has tested positive for COVID-19, is
asym ptom atic but quarantined, or a person under investigation for having contracted COVID-19?
A: The answ er to this question w ill depend on several legal and business factors. First, you should look to your existing policies,
such as a communic able disease policy to see if your policy or governing board has already answ ered this question. You should
also look to any regulations that govern your agency to see if this issue is addressed. If there is no prohibition, you should then
determine w hether you have sufficient personal protective equipment (PPE) for a caregiver to treat the client. You should also
determine w hether the caregiver has the proper training to use the PPE correctly. You should also examine your w orkers’
compensation policy to determine if sending a caregiver to care for a client w ith a respiratory communic able disease w ould
be excluded from coverage if the caregiver w ere to contract COVID- 19. Finally, you should determine w hether any of your
caregivers w ould be w illing to care for such a client.
If, after running this gauntlet, you think that you w ould be able to care competently for such a patient, you should also consider
w hether you w ould assign the caregiver to care for any other non-COVID-19 clients, w hich is not recommended. For clients
w ho are diagnosed w ith COVID-19, if the proper PPE is not used correctly, or the caregiver comes into direct contact w ith
infectious secretions or excretions of the client, then the caregiver w ould have to be quarantined for 14 days follow ing the last
contact w ith the client (or until the caregiver receives a fitness for duty release). Note: the caregiver’s quarantine w ould not be
necessary if the client w as just under quarantine or has a negative COVID- 19 test after becoming symptomatic. If the caregiver
tests positive for COVID- 19, then any other client the caregiver cared for w ould also have to be quarantined for 14 days
follow ing the last contact w ith the caregiver. Many of our non-medical home care agency clients are electing to opt-out of
caring for COVID- 19 positive clients and referring these clients to home health agencies due to the concern of inadequate
training of many non-medical caregivers in treating clients w ith communicable diseases.
Q: Can w e have a w aiver of liability form related to infectious disease outbreak (COVID-19) signed as part of providing services
to in-hom e care clients?
A: Yes, a template client w aiver form is available in the Home Care Industry COVID-19 Response Package. Please note that it
is unclear w hether such a w aiver w ill be enforceable in every jurisdiction every time. You should consult counsel if you
have questions. It is unlikely that this w aiver w ill exempt an agency from negligent or unlaw ful conduct that results in the
unnecessary risk to the client/patient.
Q: What should w e do if som eone in a caregiver’s household is diagnosed with COVID-19? Should w e notify the client?
A: The caregiver should not be allow ed to return to w ork for 14 days follow ing the diagnosis of the person in the caregiver’s
home (assuming the caregiver can isolate aw ay from the diagnosed person). If the caregiver cannot isolate, then the
caregiver should not return to w ork w hile the family member is contagious (w hich is 10 days for most cases) plus 14 days
after the family member is no longer contagious (i.e., 24 days after the family member first began developing symptoms,
assuming the caregiver does not develop COVID- 19 during that period). Requirements to notify are state-specific. You
should check your state and local health departments for more information. We are not aw are of any states w here an agency
w ould be required to notify the client that the caregiver had been exposed to COVID-19 and is now under quarantine. Indeed,
the CDC guidance available here, here and here suggests the client is not at a materially increased risk if the caregiver w as
asymptomatic w hile caring for the client. But the client w ill w onder w hy the caregiver isn’t w orking, and you may have a
perception of transparency issue if the client later learns that the caregiver had been exposed to COVID- 19.
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Q: If I have a caregiver caring for a COVID-19-positive client, can s/he also care for another client w ho has not tested positive
and/or is not show ing signs of COVID-19?
A: As long as a caregiver is healthy (meaning not show ing any signs of COVID- 19) and has been appropriately using the
recommended PPE (according to the CDC and your local health department) w hen caring for a COVID- 19- pos itive client,
s/he w ould not be considered as exposed to COVID- 19, and therefore can care for clients w ho are not COVID- 19positive. We recommend that your caregivers monitor their personal health daily for COVID-19 symptoms and certify at
the beginning of each shift before making contact w ith the client that the caregiver is not experiencing symptoms.
Another option is to have a designated group of caregivers w ho have been specifically trained on standard and transmissionbased precautions and caring for COVID- 19 clients and using that group of caregivers exclusively for caring for COVID-19positive clients w hile the client is in their isolation/rec overy period.
Q: What PPE should caregiver w ear for asym ptomatic clients?
A: If you have no information about the client being infected w ith COVID-19, there is no know n hazard in treating an
asymptomatic client. Accordingly, there is no legal requirement for the caregiver to w ear any certain PPE. How ever, the CDC
issued guidance that everyone in a public area w here social distancing may not be maintained should w ear a cloth face
covering. Based on this guidance, caregivers should w ear at least a cloth face mask w hen w ithin six feet of a client. The client
also should w ear a cloth face covering w hen the caregiver is w ithin 6 feet, provided the client can tolerate the face covering.
Good practices may also dictate that a caregiver w ear gloves, gow n, eye protection and practice good hygiene w hen caring
for a client, particularly if the caregiver (or someone living in the caregiver’s home) is at higher risk of severe illness from
COVID- 19. .
Q: Should all caregivers and clients w ear a face m ask?
A: CDC issued guidance that everyone in a public area w here social distancing may not be maintained should w ear a face mask.
Based on this guidance, caregivers and clients should w ear at least a loose fitting face mask w hen they are w ithin six feet of
each other as source control that prevents any fluid coming from either person’s nose or mouth from reaching the other
person. Moreover, caregivers in long-term care facilities are recommended to w ear PPE (gow n, gloves, eye protection, N95
respirator or, if not available, a face mask) for the care of all residents, regardless of presence of symptoms .
Q: Can w e use hom emade face m asks?
A: Certain materials filter better than others and the fit of a mask determines how protective it is. Any face covering is
better than nothing, but a medical grade or at least proper dust mask is likely to be superior to using a bandana or other
homemade face mask.
Q: What PPE should a caregiver w ear for a sym ptom atic or infected client?
A: Before caring for a symptomatic or infected client, please make sure you have considered the guidance in the first answ er
provided in this section. CDC recommends that anyone treating a symptomatic or infected person protect themselves from
contracting the virus by w earing a tight-fitting respirator mask such as an N95 or one offering the same or better protection,
along w ith gloves, gow n and eye protection. Note: an employer must have a respiratory program pursuant to OHSA’s
respiratory standard at 29 CFR 1910.134 to require an employee to w ear an N95, w hich requires a w ritten respiratory program
and that each employee w ho w ill w ear the respirator pass a medical evaluation to ensure w earing the mask does not pose a
hazard, be properly fit tested to ensure the employee has a proper mask that w ill prevent the virus from entering around the
mask, and training.
OSHA’s guidance does not permit surgical masks be used in lieu of required respiratory protection. Surgical masks are not
considered respirators by OSHA and, as such, are not covered by 29 CFR 1910.134. They are fluid resistant, disposable, and
loose-fitting protection that create a physical barrier betw een the mouth and nose of the w earer and potential contaminants
in the immediate environment. They are commonly used in health care settings for the protection of the patient and they are
also often used to prevent splashes from contacting the face of the w earer. How ever, surgical masks do not seal tightly to the
w earer’s face, nor do they provide a reliable level of protection from inhaling smaller airborne particles.
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Q: Can w e require our caregivers to w ear a m ask or a respirator?
A: You can require your employee to w ear a loose fitting face mask, as there is no legal requirements related to w earing that type
of mask. OSHA does not consider surgical masks to be a respirator. On the other hand, you may not require an employee to
w ear a tight fitting respirator mask like an N95 w ithout having a w ritten respiratory program that complies w ith OSHA’s
respiratory standard. 29 CFR 1910.134.
Q: Can an em ployee voluntarily choose to w ear an N95 or sim ilar respirator?
A: Yes, if you follow tw o requirements. It is possible to provide N95 or similar respirators to employees or allow them to w ear their
ow n only if you make sure that w earing the mask is safe for that particular employee, and you provide them a copy of a onepage document, Appendix D of the OSHA standard, w hich you can find here. The OSHA standard that permits this is
29 CFR 1910.134(c)(2).
Q: How do I ensure an em ployee can safely w ear an N95 or sim ilar tight-fitting respirator?
A: The employee should complete the medical evaluation that is part of the OSHA respiratory standard, w hich you can find here,
as the best w ay to ensure the employee can w ear the respirator safely. At a minimum, the employee w ould need to confirm
that s/he has none of the underlying conditions or problems identified in questions 2 through 9 of the form, and be told that if
s/he experiences any problem breathing w hile w earing the mask that it should be removed until a medical evaluation can be
completed, w hich can be done through on-line services w ith most follow -up consults being done by phone. A licensed nurse
employed by you may also be competent to handle the evaluation and certify that the w orker can safely w ear the mask.
Q: Why does an em ployee need a m edical evaluation, fit testing and training to w ear an N95 respirator?
A: The medical evaluation is to ensure the employee does not have a condition that may result in harm to the employee by
w earing a respirator. Whereas, the fit test and training are required to ensure that the respirator fully protects the employee
from the exterior hazard (i.e. COVID- 19). The OSHA standard requires employers to provide employees more than one
type or brand of respirator as they all fit differently and no one mask w ill fit all your employees, w hich means to ensure a
proper seal betw een employee and mask there must be a variety of respirators for the employee to try. Given difficulty in
sourcing respirators, an employer can provide employees w hat the employer has to offer and determine if there is a proper
fit understanding that if there is only one type of respirator offered there w ill be employees w ho cannot use it, as it w ill
not fit properly.
Q: Isn’t a poor fitting N95 better than a loose fitting m ask?
A: Littler asked OSHA to consider this and allow less stringent requirements for the fit testing. To date OSHA has chosen not to
lighten the restriction.
Q: Can a face m ask be used instead of an N95 or sim ilar respirator if the employee is not authorized to wear a respirator or
respirators are not available?
A: Not w ithout exposing your employee and your business to some risk for w hich you may be found liable. Respirators like an
N95 or better are the required standard of care to protect employees . The CDC notes that, “w hile respirators confer a higher
level of protection than face masks, and are recommended w hen caring for patients w ith COVID-19, face masks still confer
some level of protection.” The CDC also notes that caregivers “w ho enter the room of a patient w ith know n or suspected
COVID- 19 should adhere to Standard Precautions and use a respirator or face mask, gow n, gloves, and eye protection. When
available, respirators (instead of face masks) are preferred.” As of March 10, 2020, the CDC reported that “based on local and
regional situational analysis of PPE supplies, face masks are an acceptable alternative w hen the supply chain of respirators
cannot meet the demand” along w ith eye protection, gow n and gloves. The CDC places the risk of transmission as “lLow ” for
a health care provider w ho uses a loose fitting face mask, instead of an N95 or similar respirator, w ith a face shield, gow n
and gloves. Exposures w ith this level of PPE does not require any sort of self-quarantine or other action by the caregiver.
Nevertheless, CDC says there is a “low ” risk as opposed to no risk w hen using an N95 type respirator.
On April 3, 2020, OSHA reconfirmed that employers are required to comply w ith its respiratory standard requiring a w ritten
respiratory program, ensure employees have medical evaluations before using a respirator, be fit tested and trained. How ever,
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w hen an employer has not fully complied w ith the standard due to a lack of availability of respirators, the guidance directs
OSHA investigators to consider all other measures an employer has done to try and comply w ith OSHA’s respiratory standard
in mitigation of a citation. Those other measures w ould include using a face mask w ith face shield, gloves, gow n, and having
policies that keep a caregiver six feet aw ay except w hen absolutely necessary and, then, limiting the time of each exposure (i.e.
w hen a caregiver has to be w ithin six feet). Where an employer does not take all feasible measures, OSHA reiterated that it w ill
issue serious citations for violations of its respiratory standard that continues to require N95 or better respirators be used in
caring for symptomatic or infected clients.
Q: Is any N95 acceptable?
A: There are many counterfeit masks on the market. The only acceptable N95 is one that is approved by the National Institute
for Occupational Safety and Health (NIOSH). A manufacturer can be validated here. Some NIOSH N95 masks are also FDA
approved, but that is only required during surgery or w here aspiration w ill occur. KN95 masks are made in China and are not
NIOSH approved. Masks also have expiration dates, but you are permitted to use expired masks as described here. Other types
of respirators can be used instead of an N95 if they can be obtained such as NIOSH- appr oved, non-disposable, elastomer ic
respirators or pow ered, air-purifying respirators (PAPRs) and other filtering face piece respirators such as N99, N100, R95, R99,
R100, P95, P99, and P100.
Q: What is a KN95 m ask and can it be used?
A: KN95 masks are China’s equivalent to the N95 mask and should generally be treated as such. On April 3, 2020, the FDA issued
an Emergency Use Authorization (EUA) for non-NIOSH approved N95 respirators made in China, w hich makes KN95 respirators
eligible for authorization if certain criteria are met, including evidence demonstrating that the respirator meets certain
standards. The FDA has also issued guidance that explains, for the duration of the pandemic, w hen FDA-cleared or NIOSHapproved respirators are not available, it generally w ould not object to the importation and use of respirators w ithout an EUA
(including KN95s) and encourages importers to take appropriate steps to verify the product’s authenticity prior to importing.
See above questions for additional information.
Q: Can w e care for sym ptom atic or infected clients w ithout having a full respiratory program that com plies with OSHA’s
burdensome requirements?
A: As described above, there remains a risk of exposure that CDC says is low . OSHA may use discretion to not cite an
employer if it has done everything it can to comply w ith the standard, but has not fully complied. So, to minimize risk for an
employer w ho chooses to have an employee care for a symptomatic or COVID-19 infected client, the employer should, at a
minimum, require a face mask for both caregiver and client w hen they are w ithin six feet of each other, in addition to requiring
caregiver to use a face shield, gloves, and possibly additional eye protection. Policies must also be established to minimize
contact betw een caregiver and client and ensure that they can remain six feet apart except w here absolutely necessary to be
in close contact (w ithin six feet), and to institute procedures that w ill allow tasks that require close contact to be performed as
quickly as possible to minimize the close contact. There must also be strict guidelines to ensure enhanced hygiene including
frequent hand w ashing and sanitizing, proper sneeze and cough etiquette, etc. Note: certain anti-retaliation provisions protect
caregivers from adverse action because they refuse or otherw ise complain about caring for a symptomatic or infected client
w ithout an N95 or equivalent respirator.
Q: What if a caregiver takes a client to a health care facility and a client is diagnosed w ith COVID-19?
A: If a client w as symptomatic then the caregiver should have PPE sufficient to handle the infected client. It w ould be extremely
unusual for someone to be able to get a test, and get the results immediately, especially if not symptomatic . But, if that
happened, the agency should already have decided w hether to treat symptomatic and infected clients and w hat PPE w ill be
used for doing so. If an agency has decided not to treat such clients, then the agency should arrange for the client to be
admitted or transported and cared for by an appropriate health care provider or family members w ho are not required to use
the same level of PPE as is required for an employee.
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Q: Can a sym ptom atic or infected client rem ain in a group hom e setting?
A: The CDC provides Interim Guidance for Implementing Home Care for People Not Requiring Hospitalization here. In this
guidance, the CDC says that people w ith confirmed or suspected COVID- 19 infection, including persons under investigation,
are eligible for home care if the residential setting is appropriate. This guidance covers patients evaluated in an outpatient
setting w ho do not require hospitalization (i.e., patients w ho are medically stable and can receive care at home) or patients
w ho are discharged home follow ing a hospitalization w ith confirmed COVID-19 infection. In general, the CDC says, people
should adhere to home isolation until the risk of secondary transmission is thought to be low . A key consideration the CDC
recommends a healthcare professional consider w hen assessing the viability of home care is w hether the patient can
recover in a separate bedroom w ithout sharing immediate space w ith others. Additionally, the patient and other household
members should have access to appropriate, recommended personal protective equipment (at a minimum, gloves and face
mask) and are capable of adhering to precautions recommended as part of home care or isolation (e.g., respiratory hygiene,
and cough etiquette, and hand hygiene). Finally, home care is not recommended w here there are household members
w ho may be at increased risk of complications from COVID- 19 infection (e.g., people >65 years old, young children,
pregnant w omen, people w ho are immunocompromised or w ho have chronic heart, lung, or kidney conditions).
Q: What should an acute care facility include in its COVID-19 policy for healthcare w orkers w ho w ork for m ore than one
facility? For context, a hospital w ill not generally send every healthcare w orker home who is called on to care for a
COVID-19 patient. Would / Should they allow staff w ho cared for such a patient at their other job to com e to w ork?
A: The CDC guidance available here should help you evaluate w hether this person poses a significant risk of exposing your
patients to communicable diseases, including COVID-19. Many state health departments also have a tool to assist w ith risk
management, monitoring and w ork restriction decisions for healthcare personnel w ith potential exposure to COVID- 19 in the
healthcare setting. You also may ask the employee if he or s/he is experiencing any of the symptoms of COVID- 19 (such as,
fever above 100.4 °F, cough or shortness of breath), and if the employee has been in close contact (w ithin six feet for 15
minutes or more) of anyone diagnosed w ith the /COVID-19 or another communic able disease, or had unprotected direct
contact w ith infectious secretions or excretions of the patient (e.g., being coughed on, touching used tissues w ith a bare
hand) in the past 14 days w ithout appropriate protection.
Q: What defines “exposure” to the virus? Is working with full PPE considered an “exposure”? What if it is CDC-acceptable PPE
versus preferred?
A: The CDC has explained that one is at risk of contracting COVID- 19 if one has been in close contact for a prolonged period w ith
someone w ho has been diagnosed w ith COVID- 19, or comes into direct contact (i.e., is sneezed or coughed upon) w ith such a
person. Additionally, the CDC has advised that a health care w orker w ho is w earing all required PPE (N95, eye protection,
gloves and gow n) is not considered to have been exposed The chart available here provides a good description of the
circumstances the CDC says w ould create a low exposure risk, and those that are higher and therefore w ould require exclusion
from the w orkplace for 14 days.

Privacy/HIPAA
Q: If one of our em ployees is quarantined, w hat information can w e share with our em ployees? Who can w e share it w ith?
A: If an employee is confirmed to have COVID-19, employers should inform fellow employees of their possible exposure to
COVID- 19 in the w orkplace but maintain confidentiality as required by the Americans w ith Disabilities Act (ADA). Employ ees
exposed to a co-w orker w ith confirmed COVID-19 should refer to this CDC guidance for how to conduct a risk assessment of
their potential exposure.
Q: What privacy concerns do w e need to be aw are of w hen w e are asking for health information of our em ployees in order to
evaluate w hether they need to be quarantined?
A: Employ ers may ask employees if they are experiencing COVID-19 symptoms such as fever, sore throat, cough, and shortness
of breath. Federal or state law may require the employer to handle the employee’s response as a confidential medical record.
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To help mitigate this risk, employers should maintain the information in a separate, confidential medical file and limit access
to those w ith a business need to know . A template Employ ee Certification Regarding Lack of Exposure is available on the
Home Care Industry COVID-19 Response Package. Please reference the Employ ee Certification Regarding Lack of Exposure
document that is part of your COVID- 19 Policy Package.
Q: Can a doctor provide the nam es of w orkers w ith COVID-19 to the em ployer w ithout the employee’s consent?
A: In all likelihood, yes, HIPAA w ould allow a doctor to disclose a COVID-19 diagnosis to an employer because the disease is a
pandemic and communic able. But even if that w ere to happen, an employer w ould need to keep this diagnosis confidential
unless the employee authorizes disclosure due to FMLA, ADA and/or state law confidentiality obligations. For more information
on w hat to do if an employer learns that an employee has been diagnosed w ith COVID-19, see the answ er above on this topic.
Q: Does HIPAA protect inform ation provided to the em ployer by the em ployee’s doctor to support a leave claim ?
A: No, HIPAA is not the source of the employer’s confidentiality requirement. Instead, the FMLA, ADA and/or state law have their
ow n confidentiality provisions. That confidentiality requirement w ould apply to protect the information.
Q: Can an em ployer disclose to its clients w here the com pany’s employees have traveled or w here they plan to travel?
A: Yes.
Q: Are there any privacy issues if the employer singles out a sick employee and sends the employee home? Is the employer
som ehow disclosing Personally Identifiable Information about a m edical condition (since other employees may notice)
w hen they send the em ployee home?
A: Merely sending an employee home does not trigger any privacy issues. But the employer should instruct employees to
maintain the confidentiality of health information regarding any such employee.
Q: May an em ployer require new entering employees to have a post-offer m edical exam ination to determine their general
health status?
A: Yes, if all entering employees in the same job category are required to undergo the medical examination and if the information
obtained regarding the medical condition or history of the applicant is collected and maintained on separate forms and in
separate medical files and is treated as a confidential medical record.

FFCRA

[Updated] Follow ing the August 3, 2020 Federal Court Opinion Striking Dow n Portions of the DOL’s Final Rule on the
FFCRA, the DOL issued revised regulations for the FFCRA, w hich took effect September 16, 2020.
Q. Does this decision apply to m e? [Updated]
A: On August 3, 2020, a federal district court judge sitting on the Southern District of New York (SDNY) issued the decision in State of
New York v. U.S. Dep’t of Labor, et al., 20-CV-3020 (JPO) vacating certain provisions in the US Department of Labor’s FFCRA
regulations. While neither the court’s opinion and order, nor the DOL in its revised regulations, explicitly address w hether the court
decision applies nationw ide, the DOL acknow ledged that it view ed the decision as applying nationw ide in its new guidance.
Therefore, home care companies outside the SDNY should consider operating as if the decision applied to them from August 3 to
September 15, 2020 and the revised DOL regulations apply from September 16 (the effective date of the revised regulations) to
December 31, 2020 (w hen the FFCRA paid leave benefits expire).
Q: When does an em ployer count its w orkforce for purposes of FFCRA coverage?
A: At the time the leave is taken.
Q: Which em ployees count tow ards the 500-em ployee threshold for FFCRA paid leave requirements?
A: (1) Full and part-time employees w ithin the U.S. and U.S. territories or possessions;
(2 )
(3 )

Employees on leave;
Temporary employees jointly employed by the company and another company (regardless of w hose payroll the
employee is on); and
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(4 )

Day laborers supplied by a temporary agency.

The law uses the FLSA “employee” definition. Properly classified independent contractors are excluded from this count.
Q: When does the sm all business exception apply to FFCRA leave requirements?
A: It only applies to small businesses w ith few er than 50 employees and only for leave related to school/place of care closures or
child care provider unavailability for COVID-19 related reasons w hen providing leave w ould jeopardize the viability of the small
business as a going concern. An authorized officer of the business must determine that:
(1)

The provision of paid leave w ould result in the small business’s expenses and financial obligations exceeding available
business revenues and cause the small business to cease operating at a minimal capacity;

(2)

The absence of the employee or employees requesting paid leave w ould entail a substantial risk to the financial health or
operational capabilities of the small business because of their specialized skills, know ledge of the business, or
responsibilities; or

(3)

There are not sufficient w orkers w ho are able, w illing, and qualified, and w ho w ill be available at the time and place
needed, to perform the labor or services provided by the employee or employees requesting paid leave, and these labor or
services are needed for the small business to operate at a minimal capacity.

Q: How do I take advantage of the sm all business (less than 50 em ployees) exemption?
A: Document w hy your business meets the criteria, retain this documentation for your file, but do not submit materials to the DOL
w hen seeking exemption.
Q: How do you define COVID-19 related sick pay?
A: Under the FFCRA, an employee qualifies for paid sick time if the employee is unable to w ork (or to telew ork) due to a need for
leave because the employee:
(1)

is subject to a Federal, State, or local quarantine or isolation order related to COVID-19;

(2)

has been advised by a health care provider to self-quarantine related to COVID- 19;

(3)

is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

(4)

is caring for an individual subject to an order described in (1) or self-quarantine as described in (2);

(5)

is caring for a child w hose school or place of care is closed (or child care provider is unavailable) for reasons related to
COVID- 19; or

(6)

is experiencing any other substantially similar condition specified by the Secretary of Health and Human Services, in
consultation w ith the Secretaries of Labor and Treasury.

Q: What if an em ployee is show ing all the sym ptoms of COVID-19 but the health departm ent w ill not adm inister a test? Does
that em ployee still qualify for sick leave?
A: Yes, as long as the employee is seeking a medical diagnosis.
Q: Can an em ployee w ho is experiencing COVID-19 sym ptom s decide to self-quarantine and qualify for paid sick leave?
A: An employee w ho unilaterally decides to self-quarantine is not eligible for paid sick leave. Paid sick leave is only available w hen
an employee seeks a medical diagnosis or if a health care provider otherw ise advises the employee to self -quarantine for
COVID- 19 related reasons. In addition, the employee must not be able to w ork or telew ork during the self-quarantine.
Q: Can an em ployee take paid sick leave to care for any individual subject to a quarantine or isolation order or who has been
advised to self-quarantine?
A: No. Paid sick leave may only be taken in conjunction w ith caring for (1) an immediate family member; (2) someone w ho
regularly resides in the employee’s home; or (3) w here the employee’s relationship to an individual creates an expectation that
the employee w ill care for the individual and that individual depends on the employee for care during the quarantine or self quarantine period. An employee cannot take paid sick leave to care for someone w ith w hom he or she has no relationship or
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w ho does not depend on the employee’s care during his or her quarantine or self-quarantine.
Q: Who qualifies as a “child care provider”?
A: A child care provider is someone w ho cares for an employee’s child. This includes individuals paid to provide child care (e.g.,
babysitters) or individuals w ho provide child care at no cost and w ithout a license on a regular basis (e.g., grandparents, aunts/
uncles, or neighbors).
Q: If a child’s school or place of care has m oved to online instruction or another m odel in w hich children are expected or
required to com plete assignments at hom e, is it “closed” for purposes of qualifying for FFCRA paid leave?
A: Yes, if the physical location w here the child receives instruction or care is now closed, the school or place of care is “closed” for
purposes of paid FFCRA leave. This is true even if some or all instruction is being provided online or w hether, through another
format such as “distance learning,” your child is still expected or required to complete assignments.
Q: Under the FFCRA, if a caregiver says s/he cannot w ork due to childcare issues, w hat are you obligated to do? If the caregiver
applies for unem ployment, will s/he get it, and if successful, will it be charged against the employer?
A: Lacking childcare as a result of COVID-19 is a qualifying event to pay the emergency sick leave and emergency FMLA leave.
That said, it is also a qualifying reason for an employee to resign and collect unemploy ment. How ever, the employee
cannot collect unemploy ment if he or s/he is receiving paid leave benefits. Determination of w hether unemploy ment w ill
be charged against your experience rating is made on a state-by-state basis.
Q: What if you have w ork to offer at hours other than 9 a.m . to 3 p.m . w hen kids w ould have been in school? [Updated]
A: You may offer alternate hours, but that might not w ork for the caregiver. As many childcare options are closed or limited, offering
w ork outside of traditional school hours may not alleviate the employee’s childcare needs. As long as the employee meets one of
the criteria for the FFCRA, that employee can use that paid sick leave or FMLA leave for all hours. The DOL’s revised regulations,
effective September 16, 2020, address administration of FFCRA leave w hen an employee’s child participates in hybrid learning in
w hich schools operate on adjusted or alternating schedules. Here, each day of school closure “constitutes a separate reason for
FFCRA leave that ends w hen the school opens the next day.” As a result, intermittent leave is not necessary on these occasions
because the “school literally closes . . . and opens repeatedly.” In other w ords, a full single day of leave is not considered
intermittent, and an employee does not need employer consent to take off Monday, Wednesday and Friday due to their child’s
school closure, because Monday, Wednesday and Friday are separate school closures, each entitling the employee to FFCRA
leave.
How ever, under the DOL’s revised regulations, consent or agreement betw een the employer and the employee remains required
for the employee for the use of intermittent leave w here it otherw ise applies.
Q: Has the U.S. Departm ent of Health and Hum an Services identified any “substantially sim ilar condition” that would qualify for
FFCRA paid sick leave?
A: No. If such a condition is identified, the DOL w ill issue guidance on w hen paid sick leave may be taken on that basis.
Q: Can paid sick leave be taken for tw o w eeks for one reason and tw o w eeks for another reason?
A: No, the total number of paid sick leave is capped at 80 hours (full-time) or the average of hours w orked for a tw o-w eek period
(part-time) for any combination of qualifying reasons.
Q: How do paid sick leave and paid expanded FMLA leave interact w here the employee is home with a child because of a
school/place of care closure or unavailability of a child care provider?
A: An employee is eligible for both types of leave, but only to a maximum of 12 w eeks.
Q: How long is the federal unem ployment being offered? If it is for childcare due to school closure, w ill it stop w hen the typical
school year w ould have ended? [Updated]
A: The federal unemploy ment program under the CARES Act, w hich provided $600 per w eek to eligible individuals, expired on
July 31, 2020 (negotiations betw een Congress and the White House have broken dow n and future extensions or
amendments remain uncertain; how ever, as described further below , the Lost Wages Assistance program w as created by
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executive order to provide additional relief, but at reduced levels). To be eligible for unemploy ment due to child care issues,
the employee must show “a child or other person in the household for w hich the individual has primary caregiving
responsibility is unable to attend school or another facility that is closed as a direct result of the COVID- 19 public health
emergency and such school or facility care is required for the individual to w ork.” In an April 5, 2020 Unemploy ment Insurance
Program Letter, the U.S. Department of Labor stated, “A school is not closed as a direct result of the COVID-19 public health
emergency . . . after the date the school year w as originally scheduled to end.” In addition, eligible individuals may also
receive unemploy ment benefits up to a maximum of 39 w eeks, despite state caps limiting eligibility to few er w eeks. How ever,
the extended benefits are only available through December 31, 2020, and are not payable for any w eek of unemploy ment
ending after December 31, 2020.
In late August, President Trump signed an executive order creating the Lost Wages Assistance (LWA) program w hich pays
an addition $300 per w eek from the Disaster Relief Fund to qualifying individuals in qualifying states. All states, except
South Dakota, applied and w ere accepted into the program. As the program extends for six w eeks, most Americans w ill
receive a maximum of $1,800 from the LWA program. Residents in four states – Kentucky, Montana, Vermont, and West
Virginia – could receive an additional $600, on top of the $1,800, as those states opted to pay an extra $100 a w eek in
benefits. How ever, unemploy ed w orkers in Florida w ill receive a maximum of $1,200, per that state’s unemploy ment
program.
Q: Can I deny paid sick leave if I gave the em ployee leave for one of the qualifying reasons prior to April 1, 2020?
A: No. The FCCRA imposes a new leave requirement effective April 1, 2020.
Q: How do I count hours w orked by a part-tim e employee or PRN caregiver for purposes of paid sick leave or paid
expanded FMLA leave?
A: (1) Use normally scheduled hours:
(2 )

If normal hours scheduled is unknow n or the employee’s hours vary, use a six-month average;

(3 )

If that average cannot be calculated, use the number of hours that you and employee agreed that the employee w ould
w ork upon hiring;

(4 )

If no such agreement, use average hours per day employee w as scheduled over the entire term of employ ment.

Q: How do I calculate hours w orked by employees with varying schedules (like my caregivers) for purposes of paid sick leave or
paid expanded FMLA leave?
A: You use the same method as for part-time employees.
Q: We frequently have em ployees w ho w ork part-time for our agency and part-tim e for one or m ore other agencies. Is there
any consideration given to this w ith the FFCRA or PPP in the “headcount” num bers? How are em ployees with m ultiple
em ployers accounted for?
A: The 500-employee headcount is not dependent on FTEs or the part-time status of employees . How ever, PPP loan forgiveness
does refer to FTEs. The SBA has yet to provide guidance on the method used to calculate the number of FTEs. How ever, the
current recommended approach is to count each exempt employee or employee w orking 30 or more hours as one FTE and
divide the total number of w eekly hours paid to nonexempt employees w orking less than 30 hours by 30, to determine the
number of additional FTEs.
Q: Do overtim e hours have to be included w hen calculating paid leave due to em ployees?
A: Yes. For paid expanded FMLA leave, you must include hours that the employee w ould normally have been scheduled for,
even if it is more than 40 hours per w eek. For paid sick leave, there is a cap of 80 hours over a tw o-w eek period. Thus, if an
employee regularly w orks 50 hours a w eek, you w ould provide 50 hours of sick pay in w eek one and 30 hours of sick pay
in w eek tw o.
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Q: Do I have to pay overtim e premiums for paid leave if it exceeds 40 hours?
A: No.
Q: How is the regular rate calculated for the FFCRA?
A: The average of the regular rate over a period of up to six months prior to the date on w hich leave is taken. If the employee has
w orked less than six months, use the average of the regular rate for each w eek w orked.
Q: Is all leave under the FMLA now paid leave?
A: No. The only paid FMLA leave is expanded FMLA leave related to children w ith school/place of care closures or child care
provider unavailability.
Q: How is the “at least 30 calendar days” standard evaluated for purposes of qualifying for paid expanded FMLA leave?
A: An employee is considered employed for 30 calendar days if he or she w as on the company’s payroll for the 30 calendar days
immediately prior to the day the leave w ould begin. Any days previously w orked as a temporary employee may count tow ards
the 30-day eligibility period.
Q: Can an em ployee take paid FFCRA leave if the em ployee is receiving workers’ com pensation or temporary disability benefits
through an em ployer or state-provided plan?
A: No, unless the employee is able to return to light duty before taking leave and a qualifying reason prevents the employee from
w orking (or telew orking).
Q: Can an em ployee take paid FFCRA leave if the em ployee is on an em ployer-approved leave of absence? [Updated]
A: If the leave of absence is voluntary, the employee may end the leave and begin taking paid FFCRA leave if a qualifying reason
prevents the employee from w orking (or telew orking). If the leave of absence is mandatory, then the employee may not take
FFCRA leave. While on August 3, 2020, a federal court struck down “the work availability requirement,” the revised DOL regulations
clarified and reaffir med that FFCRA leave may be taken only if the employer has work available from which and employee can take
leave.
Q: Can w e force an em ployee to take sick tim e if they are show ing symptoms of COVID-19? Do w e have to pay for the testing
for the caregiver if w e are m andating they take tim e off?
A: An employer can send an employee home if they are show ing symptoms of COVID- 19. While the employer can “encourage”
an employee to voluntarily use any available sick leave, an employer generally speaking cannot mandate such use. See, e.g.,
Cal. Labor Code section 246 (k) (“An employee may determine how much paid sick leave he or she needs to use”). Thus, the
employer could certainly advise employees regarding their available sick leave and remind them that it provides paid time off
that could be applied to their circumstances, but it cannot force them to use it.
An employer also can “encourage” employees to be evaluated by their doctors, but w e generally do not recommend an
employer “force” an employee w ho is sick to go to the doctor. How ever, it is permissible under federal and California law to
require a medical examination of a current employee w hen it is: (1) job related and consistent w ith business necessity; or (2)
there is a reasonable belief that the employee may pose a direct threat. Note, an employee likely w ould not be deemed to pose
a “direct threat” due to COVID- 19, unless the employee is know n to have contracted the virus, has traveled to a high risk area
w ithin the last 14 days, has come into close contact w ith someone know n or likely to have the virus in the last 14 days, or is
exhibiting symptoms that may be associated w ith the virus (fever, cough and/or shortness of breath).
If an employer does require an employee to see a doctor for a fitness for duty exam or to obtain a release to return to w ork,
the examination should be narrow ly tailored and based on an objectively reasonable assessment that the employee w ould
otherw ise present a direct threat to a vulnerable patient population. In addition, the employer w ould be obligated to pay for the
examination if it sent the employee to a health care provider of its choosing. How ever, if the employee voluntarily goes to the
doctor or goes to a doctor of the employee’s ow n choosing, the employee w ould be responsible for paying for the visit.
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Q: Under the FFCRA, w hat happens w ith EPSL pay w hen som eone originally thought s/he w as COVID-19 positive (had
sym ptom s, told to quarantine by healthcare provider, etc.) but later found out s/he w as COVID-19 negative? For exam ple,
w hat if som eone is out 10 days and for the first five days s/he was believed to have COVID-19 and w ere ordered to selfisolate, then the next five days they w ere still sick but w ere confirmed COVID-19 negative? Should w e pay the first five
days under EPSL (because at the tim e they w ere ordered to self-isolate) and not pay the next five days because they w ere
confirm ed COVID-19 negative?
A: If the caregiver meets the requirements of the FFCRA (here, for example, s/he sought a medical diagnosis), then that period
(here, five days) is covered by the FFCRA. How ever, after the diagnosis w as returned as negative for COVID- 19, then the
employer’s normal sick time policies apply and should be referred to for guidance unless the caregiver is advised by a health
care provider to self-quarantine for a longer period of time. In most instances, this means using PTO, unless a state or local law
requires paid leave under these circumstances.
Q: What docum ents do em ployees need to give m e to get paid sick leave or expanded fam ily and m edical leave? [Updated]
A: The FFCRA does not specify w hat documents , if any, an employer may request from an employee seeking leave. How ever, the
DOL has stated employees must provide to their employer documentation in support of paid sick leave requests as
specified in applicable IRS forms, instructions, and information. IRS guidance, how ever, does not provide details as to w hat
documentation is appropriate and, instead, focuses on information needed to support paid sick leave. While a federal court
struck dow n the requirement that employees submit documentation prior to taking FFCRA leave, the revised DOL
regulations clarify that any documentation required under Section 826.100 need not be provided before leave begins, but
rather may be given “as soon as practicable, w hich in most cases w ill be w hen the employee provides notice” of the need
for FFCRA leave..
The DOL has recommended that employers document the follow ing:
•

The name of your employee requesting leave;

•

The date(s) for w hich leave is requested;

•

The reason for leave; and

•

A statement from the employee that he or she is unable to w ork because of the reason.

The DOL has also recommended that “if your employee requests leave because he or she is subject to a quarantine or isolation
order or to care for an individual subject to such an order, you should additionally document the name of the government
entity that issued the order. If your employee requests leave to self-quarantine based on the advice of a health care provider or
to care for an individual w ho is self-quarantining based on such advice, you should additionally document the name of the
health care provider w ho gave advice.”
If your employee requests leave to care for his or her child w hose school or place of care is closed, or child care provider is
unavailable, the DOL recommends documenting:
•

The name of the child being cared for;

•

The name of the school, place of care, or child care provider that has closed or become unavailable; and

•

A statement from the employee that no other suitable person is available to care for the child.

Please also note that all existing certification requirements under the FMLA remain in effect if the employee is taking leave for
one of the existing qualifying reasons under the FMLA. For example, if the employee is taking leave beyond the tw o w eeks of
emergency paid sick leave because the employee’s medical condition for COVID-19-related reasons rises to the level of a
serious health condition, the employee must continue to provide medical certifications under the FMLA if required by the
employer.
Neither the IRS nor the DOL temporary rules specifically address w hat documentation is appropriate to support paid sick
leave and, instead, only focus on specific information needed from employees. As a result, w e anticipate further guidance and
clarification on documentation issues.
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The DOL has advised that “you should consult Internal Revenue Service (IRS) applicable forms, instructions, and information for
the procedures that must be follow ed to claim a tax credit, including any needed substantiation to be retained to support the
credit. You are not required to provide leave if materials sufficient to support the applicable tax credit have not been provided.”
Note: Sample forms are available as part of the Home Care Industry COVID-19 Response Package. You may customize these
forms yourself or retain a Littler subject matter expert to do so at an hourly rate.
Q: What records m ust I keep when an em ployee takes FFCRA leave? [Updated]
A: If you intend to claim a tax credit under the FFCRA, you should retain appropriate documentation and consult IRS forms,
applications , and information for the procedures to follow to claim the tax credit. While a federal court struck dow n any
requirement that employees submit documentation prior to taking FFCRA leave, DOL’s revised regulations amended the
existing regulations to clarify that any documentation required under Section 826.100 need not be provided before leave
begins, but rather may be given “as soon as practicable, w hich in most
the need for FFCRA leave. If care of a child due to school/place of care
by an employee, the DOL provides that you may request any additional
of closure or an email from a relevant employee or official of the school,

cases w ill be w hen the employee provides notice” of
closure or child care provider unavailability is claimed
documentation, such as a posted or published notice
place of care, or child care provider. Neither the IRS

nor the DOL temporary rules specifically address w hat documentation is appropriate to support paid sick leave and, instead,
only focus on specific information needed from employees. As a result, w e anticipate further guidance and clarification on
documentation issues.
Note: Sample forms are available as part of the Home Care Industry COVID-19 Response Package. You may customize these
forms yourself or retain a law firm, such as Littler, to do so at an hourly rate.
Note: The IRS has provided additional guidance regarding tax credits associated w ith paid leave; this information can be
found at: https://w w w .irs.gov/new sroom/covid-19-related-tax-credits-for-requir ed- paid-leav e-pr ovided- by-s mall- andmidsize-bus inesses-faq
Q: When can an em ployee telework?
A: Only w hen the employer permits or allow s it.
Q: Do I have to pay a telew orker from their first activity until their last activity?
A: Not under federal law , but you should consult your state’s law s (particularly in California) to determine if and how your state’s
law differs on this issue. Under federal law , you are required to pay a telew orker for all hours w orked. Such employees must
record all time w orked if non-exempt. You are not required to pay for unreported hours unless you knew or should have
know n about such w ork. If an employee w orks from 7-9 a.m., 12:30-3 p.m., and 7-9 p.m. on a single day, you must pay only
for 6.5 hours.
Q: What does it m ean to be unable to w ork or telew ork for COVID-19 related reasons?
A: The employer has w ork and one of the qualifying reasons prevent the employee from being able to perform the w ork under
normal circumstances at the normal w orksite or by telew orking. If the employer and employee agree to w ork the normal hours
outside the normal schedule, the employee is able to w ork unless a qualifying reason prevents the employee from w orking
that schedule.
Q: May FCCRA leave be taken interm ittently w hile teleworking? [Updated]
A: Yes, if the employee is unable to telew ork his or her normal schedule due to a qualifying reason. The leave may be taken in any
increment if the reason for the leave permits intermittent leave. Despite a federal court order holding that consent or
agreement betw een the employee and the employer is not a requirement for the use of intermittent leave under the FFCRA,
the revised DOL regulations reinstate the consent requirement and provided additional rationale for this requirement (the court
had struck it dow n finding insufficient reasoning for the requirement).
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Q: May FCCRA leave be taken interm ittently at an em ployee’s usual w orksite? [Updated]
A: It depends on w hy you are taking paid sick leave and w hether your employer agrees. Unless you are telew orking, paid sick
leave for qualifying reasons related to COVID- 19 must be taken in full-day increments. It cannot be taken intermittently if the
leave is being taken because:
•

You are subject to a Federal, State, or local quarantine or isolation order related to COVID-19;

•

You have been advised by a health care provider to self-quarantine due to concerns related to COVID-19;

•

You are experiencing symptoms of COVID-19 and seeking a medical diagnosis;

•

You are caring for an individual w ho either is subject to a quarantine or isolation order related to COVID-19 or has been
advised by a health care provider to self-quarantine due to concerns related to COVID- 19; or

•

You are experiencing any other substantially similar condition specified by the Secretary of Health and Human Services.

Unless you are telew orking, once you begin taking paid sick leave for one or more of these qualifying reasons, you must continue
to take paid sick leave each day until you either (1) use the full amount of paid sick leave or (2) no longer have a qualifying reason
for taking paid sick leave. This limit is imposed because if you are sick or possibly sick w ith COVID-19, or caring for an individual
w ho is sick or possibly sick w ith COVID- 19, the intent of FFCRA is to provide such paid sick leave as necessary to keep you from
spreading the virus to others.
If you no longer have a qualifying reason for taking paid sick leave before you exhaust your paid sick leave, you may take any
remaining paid sick leave at a later time, until December 31, 2020, if another qualifying reason occurs.
In contrast, if you and your employer agree, you may take paid sick leave intermittently if you are taking paid sick leave to care for
your child w hose school or place of care is closed, or w hose child care provider is unavailable, because of COVID- 19 related
reasons. For example, if your child’s school or place of care is closed, or child care provider is unavailable, for an entire w eek due
to COVID-19 related reasons and your employer and you agree, you may take expanded family and medical leave intermittently on
Monday, Wednesday, and Friday, but w ork Tuesday and Thursday, w hile another family member w atches your child.
The Department notes that if your child’s school, place of care, or child care provider w ere closed or unavailable on only Monday,
Wednesday, and Friday, as opposed to the entire w eek, then you w ould not need to take intermittent leave if w orking on the
schedule in the example above. This is because each day of closure or unavailability is a separate reason for leave, and thus you
w ould not need to take leave for a single reason intermittently. As such, you w ould not need employer permission to take leave on
just the days of closure or unavailability.
The DOL encourages employers and employees to collaborate to achieve maximum flexibility. Therefore, if employers and
employees agree to intermittent leave on less than a full w ork day for employees taking paid sick leave to care for their child w hose
school or place of care is closed, or child care provider is unavailable, because of COVID-19-related reasons, the DOL is
supportive of such voluntary arrangements.
Q: May FCCRA paid leave be taken if the em ployer closes the worksite (and there is no w ork for the employee)? [Updated]
A: No. If, prior to the FFCRA ’s effective date, an employer sent an employee home and stopped paying the employee due to
lack of w ork, the employee w ill not get paid sick leave or expanded family and medical leave but may be eligible for
unemploy ment insurance benefits. This is true w hether an employer closes the employee’s w orksite for lack of business or
because it is required to close pursuant to a Federal, State, or local directive.
Q: Do I have to give FFCRA paid sick leave if there is a “shelter-in-place or “stay-at-home” order issued by a Federal, State, or
local authority that causes the em ployee to be unable to w ork (or to telework)? [Updated]
A: Under these circumstances, the employee may qualify for paid sick leave unless the employer has no w ork for the
employee to do.
Q: If I reduce an em ployee’s scheduled hours, m ay the employee take FCCRA paid leave for the hours no longer scheduled
to be w orked?
A: No, because the employee is not prevented from w orking those hours by a qualifying reason, even if the reduction is related to
COVID- 19. The employee, how ever, may be entitled to unemploy ment benefits.
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Q: May an em ployee collect unemployment insurance benefits for time in which the employee receives FFCRA paid sick leave
or paid expanded fam ily leave?
A: No. How ever, depending on State eligibility rules, partial unemploy ment benefits may be available w here a w orker’s hours or
pay has been reduced.
Q: Can em ployees double-up? Meaning, can they utilize the FFCRA 12-w eek leave, then file for unem ployment and get another
39 w eeks? [Updated]
A: Employ ees can request and receive FFCRA benefits, quit, and then collect unemploy ment if they qualify for that state’s
unemploy ment. How ever, they cannot collect unemploy ment w hile receiving paid leave under the FFCRA. Unless later
extended by Congress, the $600 federal supplement to unemploy ment recipients expired on July 31, 2020. Thus, if an
employee received 12 w eeks of paid FFCRA leave beginning April 1, the paid leave benefits w ould expire June 23 and the
CARES Act $600 supplement w ould have lasted about six w eeks longer.
In addition to the CARES Act funding, in late August, President Trump signed an executive order creating the Lost Wages
Assistance (LWA) program w hich pays an addition $300 per w eek from the Disaster Relief Fund to qualifying individuals in
qualifying states. All states, except South Dakota, applied and w ere accepted into the program. As the program extends
for six w eeks, most Americans w ill receive a maximum of $1,800 from the LWA program. Residents in four states –
Kentucky, Montana, Vermont, and West Virginia – could receive an additional $600, on top of the $1,800, as those states
opted to pay an extra $100 a w eek in benefits. How ever, unemploy ed w orkers in Florida w ill receive a maximum of $1,200,
per that state’s unemploy ment program.
Q: Do I have to continue health coverage w hile an em ployee is FFCRA paid sick leave or paid expanded FMLA leave?
A: Yes, if the employer provides group health coverage and the employee has elected coverage, the employer must continue
group coverage (including family coverage) on the same terms as if the employee had continued to w ork. Employees mus t
generally continue making normal contributions to the cost of their health coverage.
Q: Can an em ployee use preexisting leave and FFCRA paid sick leave or paid expanded FMLA leave concurrently for
the sam e hours?
A: No. Employees must choose one type of leave unless the employer agrees to allow the employee to supplement the amount
received under FFCRA paid leave up to the employee’s normal earnings w ith preexisting leave. For example, w here FFCRA paid
leave provides tw o-thirds of an employee’s normal earnings, the employer may agree to allow the employee to use preexisting
employer-pr ovided paid leave to get the additional one-third of normal earnings.
Q: Can I require an em ployee to use preexisting paid leave benefits to supplement or adjust the pay m andated
under the FFCRA?
A: No, only the employee may decide to use preexisting paid leave benefits to supplement the amount the employee receives
under FFCRA.
Q: Can I pay em ployees m ore than they are entitled under the FFCRA?
A: Yes, but you cannot claim and w ill not receive tax credit for the amount in excess of the statutory limit.
Q: If state law required 40 hours prior to COVID-19, then w hen you follow FFCRA for 80 hours of sick pay, do you give
em ployees a total of 120 hours or 80 hours sick pay?
A: In this scenario, you w ould pay the 80 hours of FFCRA sick pay and an additional 40 hours of state sick pay. One does not
supersede the other. Also, you w ould only be entitled to the tax credit for the 80 hours of FFCRA sick pay.
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Q: What are the statutory dollar lim its on FFCRA paid sick leave and paid expanded FMLA leave?
A: For paid sick leave related to (1) quarantine or isolation order; (2) self-quarantine on advice of a health care provider; or
(3) COVID- 19 symptoms for w hich a medical diagnosis is being sought, the cap is $511 per day and $5,110 in aggregate
over a tw o-w eek period. For related to care of an individual subject to reasons (1) or (2) or the experiencing of “any other
substantially-similar condition” (a catch-all provision), the cap is $200 per day and $2,000 in aggregate over a tw ow eek period. For paid sick leave or expanded FMLA leave related to care of a child due to school/place of care closure
or child care unavailability, the cap is $200 per day and $12,000 in aggregate over a 12-w eek period.
Q: May an em ployee take paid FMLA leave to care for a child other than the em ployee’s child?
A: Expanded paid FMLA leave is only available to care for an employee’s ow n “son or daughter” (see below for definition).
Q: Who is a son or daughter for purposes of the FFCRA?
A: An employee’s ow n child (biological, adopted, or foster child), stepchild, legal w ard, or child for w hom the employee is
standing in loco parentis (i.e., day-to-day responsibilities to care for or financially support). This includes (as defined in the FMLA)
adult sons or daughters (18 years or older), w ho (1) have a mental or physical disability; and (2) are incapable of self -care
because of that disability.
Q: Is there an em ployee right to return to w ork following FCCRA leave?
A: Generally, yes. Employers must provide the same (or a nearly equivalent) job to an employee w ho returns to w ork follow ing
leave. Employ ees are not protected from employ ment actions, such as layoffs, that w ould have affected the employees
regardless of w hether they took leave.
The employer may also refuse to return an employee to w ork in the same position if:
(1)

he or she is a highly compensated “key employee” as defined in the FMLA; or

(2)

the employer has less than 25 employees and the employee took leave due to school/child care closure or child care

provider unavailability ; and four specific hardship conditions all exist.
Those conditions include:
(1)

the position no longer exists due to economic or operating conditions that affect employment and due to COVID- 19
related reasons during the period of leave;

(2)

the employer made reasonable efforts to restore the employee to the same or equivalent position;

(3)

the employer makes reasonable efforts to contact the employee if an equivalent position becomes available; and

(4)

the employer continues to make reasonable efforts to contact the employee for one year beginning either on the
date of the leave related to COVID-19 reasons concludes or the date 12 w eeks after the employee’s leave began,
w hichever is earlier.

Q: Does an em ployer have to provide the full am ount of FFCRA paid expanded FMLA leave if the em ployee has already taken
unpaid FMLA leave w ithin the relevant 12-m onth period?
A: No, an employee is only entitled to take a total of 12 w eeks for FMLA or FFCRA expanded FMLA reasons in the current
12-month period.
Q: Does FFCRA expanded paid leave count against future unpaid FMLA leave requests?
A: Yes, an employee may take only a total of 12 w eeks for FMLA or FFCRA expanded FMLA leave in the relevant 12-month period.
Thus, if an employee has not used an FMLA leave yet and takes four w eeks of paid expanded FMLA leave, the employee may
only take eight more w eeks of unpaid FMLA leave.
Q: Is there a deadline for using FFCRA paid expanded FMLA leave?
A: Yes, all such leave must be used by December 31, 2020.
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Q: Who is a “health care provider” for purposes of determining individuals w hose advice to self-quarantine due to COVID-19
concerns can be relied upon as a qualifying reason for FFCRA paid sick leave? [Updated]
A: In this context, “health care provider” generally means a licensed doctor of medicine, nurse practitioner, or other health care
providers permitted to issue a certification for purposes of the FMLA.
Q: Who is a “health care provider” w ho m ay be excluded by an em ployer from FFCRA leave? [Updated]
A: The FFCRA permits employers to, at their option, exclude “health care providers” from paid leave benefits. The DOL’s initial
regulations issued in April 2020 defined “health care providers” as employees of a broadly defined group of employers,
including, in part, anyone employed at “any doctor’s office, hospital, health care center, clinic, post-secondary educational
institution offering health care instruction, medical school, local health department or agency, nursing facility, retirement facility,
nursing home, home health care provider, any facility that performs laboratory or medical testing, pharmacy, or any similar
institutions, Employer , or entity.”
The state of New York challenged this exception on the grounds that it exceeded DOL’s authority and, by focusing on employers
rather than employees, sw ept too broadly. On August 3, 2020, the district court vacated the DOL’s definition of “health care
provider” for purposes of the FFCRA exemption. While neither the court’s opinion and order, nor the DOL in its revised regulations,
explicitly address w hether the court decision applies nationw ide, the DOL acknow ledged that it view ed the decision as applying
nationw ide in its new guidance.
The district court left open the option fort the DOL to interpret “health care provider” differently in the context of the FFCRA exemption
than it does for the rest of the FMLA (w hich w as amended by the FFCRA). As a result, the DOL issue revised regulations, w hich took
effect on September 16, 2020, and provided a more expansive definition of “health care provider” under the FFCRA than as the term is
used in the context of the FMLA. How ever, the revised definition remains scaled back relative to the expansive definition struck dow n by
the federal court.
Under the revised regulations, for the purposes of defining the set of employees w ho may be excluded from taking paid sick leave or
expanded family and medical leave by their employer under the FFCRA, a health care provider includes tw o groups.
This first group is generally anyone w ho is a licensed doctor of medicine, nurse practitioner, or other health care provider permitted to
issue a certification for purposes of the FMLA.
The second group is any other person w ho is employed to provide diagnostic services, preventive services, treatment services, or other
services that are integrated w ith and necessary to the provision of patient care and, if not provided, w ould adversely impact patient care.
This group includes
(1) employees w ho provide direct diagnostic, preventive, treatment, or other patient care services, such as nurses, nurse
assistants, and medical technicians;
(2) employees w ho directly assist or are supervised by a direct provider of diagnostic, preventive, treatment, or other
patient care services; and
(3) employees w ho do not provide direct heath care services to a patient but are otherw ise integrated into and necessary
to the provision those services—for example, a laboratory technician w ho processes medical test results to aid in the
diagnosis and treatment of a health condition—are health care providers.
A person is not a health care provider merely because the employer provides health care services or because the employee provides a
service that affects the provision of health care services. For example, IT professionals, building maintenance staff, human resources
personnel, cooks, food services w orkers, records managers, consultants, and billers are not health care providers, even if they w ork at a
hospital of a similar health care facility.
To minimize the spread of the virus associated w ith COVID-19, the Department encourages employers to be judicious w hen using this
definition to exempt health care providers from the provisions of the FFCRA. For example, an employer may decide to exempt these
employees from leave for caring for a family member, but choose to provide them paid sick leave in the case of their ow n COVID-19
illness.
Finally, employers should also check state and local law s that may impact their interest in excluding health care providers. For example,
in California, the state law requires the employers to offer paid leave to heath care providers, even if under 500 employees and excluded
from coverage by the FFCRA.
You should consult counsel before excluding certain employees from the ability to take paid leave under the FFCRA.
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Q: If m y business is in fact deemed exempt from the FFCRA does that include all m y employees, e.g., office employees, or just
our caregivers? [Updated]
A: No. Under a recent federal court decision and revised DOL regulations, the FFCRA exemption only applies to a narrow er
definition of “health care provider” and does not apply to entire businesses or institutions . Thus, not all of your home care
w orkers w ill likely fall w ithin the “health care provider” exemption. You should consult counsel before excluding certain
employees from the ability to take paid leave under the FFCRA.
Q: Can I exem pt em ployees from one type of paid leave but not the other?
A: Yes, but only to the extent that an employee falls w ithin the narrow definition of “health care provider” for purposes of the exemption.
You should consult counsel before excluding certain employees from the ability to take paid leave under the FFCRA.
Q: May I exclude em ployees under the “health care provider” exemption on a case-by-case basis? [Updated]
A: Yes. Keep in mind that the exemption for “health care providers” is construed much more narrow ly follow ing a federal court
decision striking dow n the DOL’s Final Rule, w hich provided a much broader definition and allow ed for its application on an
to those employees in companies affiliated w ith providing health care, and the revised DOL regulations w hich w ent into
effect on September 16, 2020. The DOL’s revised regulatory definition of “health care provider” includes only employees
w ho: (1) meet the definition of that term under the existing FMLA regulations; or (2) are “employed to provide diagnostic
services, preventive services, treatment services or other services that are integrated w ith and necessary to the provision of
patient care and, if not provided, w ould adversely impact patient care.” You should consult counsel before excluding certain
employees from the ability to take paid leave under the FFCRA.
Q: Would it be considered discriminatory to provide paid sick leave only to caregivers that either have been diagnosed w ith
COVID-19 or have provided services to a client that has been diagnosed?
A: The DOL has not specifically addressed this issue. Also, note in most cases, all caregivers wil be eligible for leave. It is our present
understanding that as long as you treat similarly situated employees the same, this w ould be permissible. If you seek to
obtain a tax credit for such paid leave, you may only do so if the reason for leave is one of the qualifying reasons for FFCRA
paid sick leave. In other w ords, merely having provided services to a COVD-19 infected patient does not qualify for FFCRA paid
sick leave.
Q: If an em ployer exercises its discretion to provide FFCRA paid leave benefits to some health care providers, but not others,
w ould it still be eligible for the corresponding tax credit? [Updated]
A: Yes. How ever, the exemption for “health care providers” is construed much more narrow ly follow ing an August 3, 2020
federal court order striking dow n the DOL’s Final Rule, w hich provided a much broader definition and allow ed for its
application on an to those employees in companies affiliated w ith providing health care. The DOL’s revised regulatory
definition of “health care provider” includes only employees w ho: (1) meet the definition of that term under the existing FMLA
regulations; or (2) are “employed to provide diagnostic services, preventive services, treatment services or other services
that are integrated w ith and necessary to the provision of patient care and, if not provided, w ould adversely impact patient
care.” You should consult counsel before excluding certain employees from the ability to take paid leave under the FFCRA.
Q: When w ill the DOL begin enforcing the FFCRA?
A: The DOL is currently enforcing the FFCRA.
Q: If w e are using the FFCRA Act, do w e have to em ail the federal notifications out to all em ployees, or can w e just post it in the
office?
A: The DOL has provided this specific guidance regarding the options available for complying w ith the notice requirement: “Each
covered employer must post a notice of the Families First Coronavirus Response Act (FFCRA) requirements in a conspicuous
place on its premises. An employer may satisfy this requirement by emailing or direct mailing this notice to employees, or
posting this notice on an employee information internal or external w ebsite.” It makes more sense to use the FFCRA notices
w e have prepared on the toolkit that are customized for home care providers if you intend to communic ate directly w ith your
employees.
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You should post the DOL required notice in your office or follow one of the alternate methods identified by the DOL, even if
you have some employees w ho might qualify under the narrow ed scope of the “health care provider” exemption.

CARES Act (Including PPP):

Note: The SBA issued new a FAQ in early August. They are available here.

Q: Should w e be applying for any of the loan program s created by the CARES Act or the Sm all Business Adm inistration?
A: Littler cannot provide advice on w hether you should apply, the process for applying, and repayment options or obligations . You
should consult your accountant, financial or tax advisor, outside counsel or other trusted advisor.
Q: What is the Paycheck Protection Program (“PPP”)?
A: It is a new forgivable loan program to help small employers pay their expenses and hold on to their w orkers during the
COVID- 19 crisis. The PPP was amended by the Paycheck Protection Program Flexibly Act, which was signed into law on June 5, 2020.
Littler cannot provide advice on w hether you should apply the process for applying, and repayment options or obligations .
You should consult your accountant, financial or tax advisor, outside counsel or other trusted advisor. Please note, the
Small Business Administration has issued rules, applications and FAQs on the PPP, some of w hich are being updated
given the changes provided in the Flexibility Act. Those documents are available here (https://w ww.sba.gov/fundingprograms/loans/coronavirus-relief-options/paycheck-protection-program)
Q: What is the purpose of the PPP loan program ?
A: The PPP, as amended by the PPP Flexibility Act, is aimed at helping small businesses maintain cash flow for up to 24 w eeks
(or until the end of 2020, w hichever is earlier) by providing 100% federally guaranteed loans that may be converted into partial or
full grants in certain circumstances.
Q: Which em ployers qualify as a sm all em ployer for the PPP?
A: Generally, a qualifying employer must employ few er than 500 w orkers, although some types of employers have different rules.
The Treasury Department has published an interim final rule regarding application of the SBA’s affiliate rules, w hich may be
dow nloaded here (https://home.treasury.gov/system/files/136/SBA%20IFR%202.pdf).
Q: How are em ployees counted for the employee lim it?
A: If a borrow er has an “affiliate” as defined by the Small Business Administration (“SBA”), the relevant calculation is aggregated
across all of the relevant affiliate companies. An affiliation exists w hen one business controls or has the pow er to control
another or w hen a third party (or parties) controls or has the pow er to control both businesses. Control may arise through
(1) ow nership; (2) management; or (3) other relationships betw een the parties. Of possible relevance to you, the normal SBA
affiliation rules do not apply to franchises. The Treasury Department has published an interim final rule regarding application of
the SBA’s affiliate rules, w hich may be dow nloaded here (https://home.treasury.gov/system/files/136/SBA%20IFR%202.pdf).
Q: How do w e calculate full tim e equivalents (FTEs) for the caregivers to determine the actual headcount on the PPP loan
application?
A: The loan application asks for current headcount (not FTEs). See next Q&A regarding FTE calculations.
Q: Can I assum e that “FTE” is considered 30 hours per week, so for headcount for SBA PPP loans, w e should only use FTEs, not
the full headcount?
A: While the CARES Act did not define “full-time equivalent,” w hich is part of the forgiveness formula, the SBA’s loan forgiveness
application provides that for purposes of FTE calculation, full time is 40 hours (1.0 FTE). To determine the FTE for part time
employees, you first determine the average number of hours w orked per w eek and divide by 40 (in no case does an individual’s
FTE exceed 1.0). Alternatively, you can use 0.5 FTE for each part time employee. You w ill need to do the math under each
alternative to see w hich method benefits you most. Note, if you do not track hours for some or all of your non-exempt employees,
the SBA has indicated you should use the 1.0/0.5 method to calculate FTEs for all employees.
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Q: How big of a loan can you get from the PPP? How big of a loan should I get?
A: The maximum loan is the lesser of $10 million or 2.5 times a qualifying employer’s average monthly payroll costs (excluding any
amounts paid to an employee, independent contractor, or sole proprietor in excess of $100,000) plus any outstanding amount
of an Economic Injury Disaster Loan (“EIDL”) made betw een January 31, 2020, and April 3, 2020, or $10 million. Littler cannot
provide advice on w hether you should apply the process for applying, and repayment options or obligations. The Treasury
Department has published an interim final rule regarding PPP loans, w hich may be dow nloaded here (https://w w w .sba.gov/
document/policy-guidance-- ppp-interim-final-rule) and the updates to the interim final rule reflecting changes made by the
PPP Flexibility Act may be dow nloaded here (https://home.treasury.gov/system/files/136/PPP- IFR- Revisions-to-First-InterimFinal-Rule.pdf).
Q: The CARES Act excludes from the definition of payroll costs any em ployee com pensation in excess of an annual salary of
$100,000. Does that exclusion apply to all em ployee benefits of m onetary value?
A: No. The SBA recently issued guidanc e that “the exclusion of compens ation in excess of $100,000 annually applies only to cash
compens ation, not to non-cash benefits, including: [1] employ er contributions to defined-benefit or defined-c ontr ibution
retirement plans; [2] payment for the provision of employee benefits consisting of group health care coverage, including
insurance premiums; and [3] payment of state and local taxes assessed on compensation of employees.”
Q: What m ay PPP loans be used for?
A: The loan may be used for compensation to employees (except for salary amounts in excess of $100,000), group health
benefits, rent, utilities, and other specified expenses. The loan may not be used for other COVID-19 related benefits such
as FFCRA paid leave (w hich is reimbursed through a dollar-for-dollar tax credit). The Treasury Department has published an
interim final rule regarding PPP loans, w hich may be dow nloaded here (https://w w w .sba.gov/document/policy- guidance-ppp-interim-final-rule) and the updates to the interim final rule reflecting changes made by the PPP Flexibility Act may be
dow nloaded here (https://home.treasury.gov/system/files/136/PPP- IFR- Revisions-to-First- Interim- Final- Rule.pdf).
Q: If you use 75% of a loan on payroll, and only 15% on utilities/m iscellaneous, will you have to pay back the 10% rem ainder of
the loan?
A: The PPP Flexibility Act, signed into law on June 5, 2020, provides that borrow ers may now spend up to 40% of the loan
amount on allow able non-payroll costs. This is an increase over the original 25% limit. Accordingly, now only 60% of the
loan amount must be spent on payroll costs for the full loan amount to be eligible for loan forgiveness. If you use the
proceeds for a non-approved purpose, then it simply becomes a loan that. Note, payments can be deferred until the amount of
forgiveness is remitted to the lender by the SBA or until at least ten months after the last day of the borrow er’s Covered Period if the
borrow er has not yet applied for loan forgiveness. For loans made before June 5, 2020, the maturity is tw o years; how ever,
borrow ers and lenders may mutually agree to extend the maturity of such loans to five years. For loans made on or after
June 5, the maturity is five years.
Q: Are w e better served using PPP loan funds for payroll, w hich are presumably forgivable, rather than FFCRA tax credits
through our payroll com panies?
A: You can do both. You can use PPP funds to pay employees w orking, then use the FFCRA tax credits for those you are paying
emergency sick leave or FMLA leave. You cannot use PPP funds to pay FFCRA sick time and also receive the tax credits.
While borrow ers must spend at least 60% of their loans on payroll costs to qualify for loan forgiveness, part of the loan can also
be used to pay most mortgage interest, rent and utility costs. Given the need for additional guidance on PPP loan forgiveness,
w e recommend utilizing the FFCRA tax credits first w here possible and utilizing PPP funds as a secondary option.
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Q: What qualifies as a “utility” under the PPP?
A: The CARES Act defines “covered utility payment” as “payment for a service for the distribution of electricity, gas, w ater,
transportation, telephone, or internet access for w hich service began before February 15, 2020,” as expenses w hich qualify for
loan forgiveness (CARES Act § 1106(a)(4)). The SBA has clarified that transportation costs are those “for the distribution of
transportation refers to transportation utility fees assessed by state and local governments. Payment of these fees by the
borrow er is eligible for loan forgiveness.” 1
Q: Where do I apply for a PPP loan?
A: Loans and loan applications may be obtained through any SBA-approved lender.
Q: Is the PPP application available yet?
A: Yes. A copy may be obtained here (https://home.treasury.gov/system/files/136/Payc hec k- Protection- Program-A pplic ation-330-2020-v3.pdf) or directly from your lender.
Q: When m ay loan applications be filed?
A: Lenders may begin processing loans for small businesses and sole proprietorships on April 3, 2020.
Q: Are PPP loans first-com e, first-serve?
A: Yes.
Q: What is the interest rate on PPP loans?
A: The Treasury Department has announced the interest rate w ill be 1%.
Q: What w ill be the term of the PPP loan?
A: Under the recently passed PPP Flexibility Act, loans made after June 5, 2020 have a minimal maturity of five years, but also
allow s lenders and borrow ers to mutually agree to modify the maturity terms. There are no prepayment penalties or fees.
Q: Do you recom m end putting your PPP m oney in a separate account for easier transparency?
A: This has been mentioned as a best practice across the SBA community. This w ill allow for cleaner accounting and documentation at
the end of the eight-w eek period.
Q: How am I supposed to m ake interest paym ents w hen m y business is struggling?
A: You w ill not have to make any payments for six months follow ing disbursement of the loan.
Q: What does a “forgivable” loan m ean? Are there any strings attached to a PPP loan?
A: A PPP loan is fully forgiven if the employer maintains its w orkforce for the period February 15, 2020, to December 31,
2020. If the employer reduces its w orkforce during that period, as compared to the selected reference period or reduces the
salary or w ages paid to an employee by more than 25%, the loan forgiveness w ill drop by the same percentage. The PPP
provides a Safe Harbor that allows borrowers an extended time to restore full-time equivalent (FTE) employees and salary or wages that were
reduced between February 15, 2020 and April 26, 2020, while stil obtaining loan forgiveness. The PPP Flexibility Act extends this Safe Harbor
from June 30, 2020 until December 31, 2020. This addresses difficulties employers are having related to rehiring workers, finding replacement
workers, and continued delays in reopening. Prior to the passage of the PPP Flexibility Act, the Treasury Department published an
interim final rule regarding PPP loans, w hich may be dow nloaded here (https://w w w .sba.gov/document/policyguidance-- ppp-interim-final-rule) and the updates to the interim final rule reflecting changes made by the PPP
Flexibility Act may be dow nloaded here (https://home.treasury.gov/system/files/136/PPP- IFR- Revisions-to-First-InterimFinal-Rule.pdf).

1

For more information on transportation utility fees, see
https://w ww.fhwa.dot.gov/ipd/value_capture/defined/transportation_utility_fees.aspx
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Q: What if business revenues remain flat throughout this situation and therefore payroll remains flat? Do revenues need to
decrease in order for this loan to be forgiven?
A: The PPP Flexibility Act, signed into law on June 5, 2020, provides that reductions to FTEs w ill not impact loan forgiveness if the
borrow er is able to document (1) an inability to rehire individuals w ho w ere employees on February 15, 2020, (2) an inability to hire
similarly qualified employees for unfilled positions on or before December 31, 2020, or (3) an inability to return to the same level of
business activity as prior to February 15, 2020, due to compliance w ith w orker or customer safety requirements related to COVID19. The law does not specifically take “revenues” into account in determining loan forgiveness.
Q: What if I already laid off em ployees or reduced their salaries before I got the loan?
A: The salary reduction may reduce the level of loan forgiveness. How ever, you may avoid any reduction by eliminating the salary
or w age deduction by December 31, 2020, (the PPP Flexibility Act extended this period from June 30, 2020).
Regarding recently laid off employees, SBA and Treasury allow a borrow er to exclude laid-off employees w hom the borrow er
offered to rehire (for the same salary/w ages and same number of hours) from the loan forgiveness reduction calculation. The
borrow er must have made a good faith, w ritten offer of rehire, and the employee’s rejection of that offer must be documented
by the borrow er.
The PPP Flexibility Act also provides that reductions to FTEs w ill not impact loan forgiveness if the borrow er is able to document
(1) an inability to rehire individuals w ho w ere employees on February 15, 2020, (2) an inability to hire similarly qualified employees
for unfilled positions on or before December 31, 2020, or (3) an inability to return to the same level of business activity as prior to
February 15, 2020 due to compliance w ith w orker or customer safety requirements related to COVID-19.
The SBA’s guidance on w age reduction is that “if the salary or hourly w age of a covered employee is reduced by more than
25% during the Covered Period or the Alternative Payroll Covered Period, the portion in excess of 25% reduces the eligible
forgiveness amount unless the borrow er satisfies the Salary/Hour ly Wage Reduction Safe Harbor (as described in the Loan
Forgiveness Application (SBA Form 3508 or lender equivalent)).” 2
Q: Can w e use PPP funds to pay a caregiver even if we do not have the work for the caregiver because clients have suspended
services due to COVID-19?
A: Yes. In essence, this is a form of paying guaranteed hours.
Q: Is there a deadline to apply for a PPP loan?
A: Yes, you must apply by June 30, 2020. Remember that there is a limited amount of PPP funds available and they are disbursed
on a first-come, first-serve basis. The PPP Flexibility Act, w hich amended the PPP, did not change this deadline.
Q: How m any PPP loans m ay I apply for?
A: Only one loan per borrow er is allow ed.
Q: Is it OK to open applications w ith m ultiple vendors for the PPP?
A: Yes, but once you receive an SBA loan number, you should notify the other lending institutions to w hich you submitted an
application. The SBA PPP loan application requires that an applicant certify that it has not and w ill not receive another loan
under the PPP. As a practical matter, once you have an SBA loan number, you w ill not be eligible for another SBA PPP loan.
Q: Are there any other restrictions or requirements for a PPP loan?
A: Yes. A copy of the application form may be found here. The loan application contains various questions that may result in
denial of a loan application. It also includes certain certifications that must be made regarding the need and use of the loan and
that you have not received and w ill not receive another PPP loan during the period February 15, 2020, to December 31, 2020.
Littler cannot provide advice on w hether you should apply the process for applying, and repayment options or obligations.

2

Examples of how to perform this calculation can be found on pages 9 & 10 of the SBA FAQ:
https://home.treasury.gov/system/files/136/PPP--Loan-Forgiveness-FAQs.pdf
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Q: May I also apply for an Econom ic Injury Disaster Loan?
A: Currently, small business ow ners in all U.S. States and territories are eligible to apply for a low -interest loan due to
COVID- 19.
Q: If I am funded for PPP, can I still get an SBA EIDL grant ($10,000)?
A: You can receive assistance through both the PPP and EIDL. You may also refinance an EIDL loan made betw een January
31, 2020, and April 3, 2020, w ith PPP loan proceeds. If you received an EIDL loan from January 31, 2020, and April 3, 2020,
you can apply for a PPP loan. If your EIDL loan w as not used for payroll costs, it does not affect your eligibility for a PPP
loan. If your EIDL loan w as used for payroll costs, your PPP loan must be used to refinance your EIDL loan. Proceeds from
any advance up to $10,000 on the EIDL loan w ill be deducted from the loan forgiveness amount on the PPP loan. Note,
for purposes of determining the percentage of use of proceeds for payroll costs, the amount of any EIDL refinanced w ill
be included.
Q: If w e’re getting PPP funds, w ould another strategy be to use THOSE dollars to pay em ployees and not rely on the sick leave
benefits?
A: That is an option. How ever, keep in mind that if you adhere to the FFCRA guidelines and pay emergency sick leave, you can
receive dollar-for-dollar tax credits immediately and use your PPP dollars to pay employees w ho are w orking (and potentially
have enough to pay an incentive to those w orking). There are restrictions on the PPP that you cannot use PPP funds to pay
emergency sick leave and collect tax credits.
Q: Does the FFCRA have a loan program for larger businesses?
A: Yes, the FFCRA created a loan program for mid-sized businesses w ith 500 to 10,000 employees. Loans do not accrue interest
for the first six months and principal payments do not have to be made during that period.
Q: Are the m id-sized business loans forgivable?
A: No.
Q: Are there any strings attached w ith the m id-sized business loans?
A: Yes. Among other things, applicants must certify that the loans w ill be used to retain at least 90% of the employer ’s w orkforce
at full compensation and benefits until September 30, 2020, and that it intends to restore at least 90% of its w orkforce as of
February 1, 2020, w ith full compensation and benefits. The restoration must no later than four months after the Department
of Health and Human Services declares an end to the COVID- 19 public health emergency. Other conditions include that, for
the life of the loan, the recipient w ill not outsource jobs, w ill not abrogate any collective bargaining agreement, and w ill
remain “neutral” in any union organizing effort. The mid-sized business loan is not available if the business receives a PPP
loan.
Q: How do I decide to w hether to apply for a PPP loan or m id-sized business loan?
A: You should consult your accountant, financial or tax advisor, outside counsel or other trusted advisor. Littler cannot provide
advice on w hether you should apply, the process for applying, and repayment options or obligations.
Q: Does the CARES Act provide for any tax credits?
A: Yes. It provides an immediate w ay to pay for FFCRA paid leave and also creates an Employee Retention Tax Credit for
businesses that have seen their operations closed or partially closed because of COVID-19 or seen gross receipts decline by
more than 50% w hen compared to the same quarter of the previous year.
Q: What is the Em ployee Retention Credit?
A: It is a fully refundable tax credit for employers equal to 50 percent of “qualified w ages” (including allocable qualified health plan
expenses) that eligible employers pay their employees betw een March 12, 2020, and December 31, 2020.
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Q: When do w e get the tax credit so that it “doesn’t cost us anything”?” Do w e have to w ait for our annual tax filing, or is it an
im m ediate payroll tax credit in our next payroll?
A: If you can fund FFCRA pay through the w ithholdings you w ould otherw ise remit to the federal government, then you need to
do that. Some employers, how ever, may not have sufficient federal employ ment taxes set aside for deposit to the IRS to fund
their required qualified leave w ages. In that case, the IRS has set up a procedure for obtaining an advance of the refundable
credits. For additional information on how this process w orks, please see the IRS’s FAQs, w hich are available here.
Q: What em ployers are eligible for the Em ployee Retention Credit?
A: Any non-governmental employer that either (1) fully or partially suspends operations during any calendar quarter in 2020 due
to orders from a governmental authority limiting commerce, travel, or group meetings due to COVID- 19; or (2) experiences a
significant decline in gross receipts during a calendar quarter in 2020. A “significant decline in gross receipts” begins w ith the
first quarter in w hich an employer’s quarterly gross receipts are less than 50 percent of its gross receipts for the same calendar
quarter in 2019. The significant decline ends w ith the first calendar quarter that follow s a calendar quarter for w hich the
employer’s 2020 gross receipts are greater than 80 percent of its gross receipts for the same calendar quarter during 2019.
Q: What are “qualified w ages” for the Em ployee Retention Credit?
A: Qualified w ages are w ages and compensation (including qualified health plan expenses properly allocable to the w ages) paid
to employees after March 12, 2020, and before January 1, 2021. The calculation of qualified w ages depends on the size of
the employer.
If an employer averaged more than 100 full-time employees in 2019, qualified w ages are w ages paid to an employee for time
that the employee is not providing services due to either the full or partial suspension of operations or a significant decline in
gross receipts. For these employees, qualified w ages taken into account may not exceed w hat they w ould have been paid for
w orking an equivalent duration during the 30 days immediately preceding the period of economic hardship.
If an employer averaged 100 or few er full-time employees in 2019, qualified w age are the w ages paid to any employee during
any period of economic hardship.
Q: Can w e pay som e form of appreciation pay, w ith an eye to forgiveness under the PPP, as a one-tim e bonus, or do you
recom m end just paying as an hourly stipend going forward. Can w e also include office staff in the program?
A: Under the CARES Act, “payroll costs” include, among other things, “any compensation of an employee w ho is a … salary, w age,
commission or similar compensation.” The SBA has stated that “payroll costs include all forms of cash compensation paid to
employees, including tips, commissions, bonuses, and hazard pay. Note that forgivable cash compensation per employee is
limited to $100,000 on an annualized basis.” Therefore, bonuses and incentive pay to all employees are included in the payroll
costs that are forgivable under the PPP so long as the bonus or incentive pay does not exceed the salary cap of $100,000, is
paid w ithin the 24 w eek period from the date you receive the PPP loan (or until the end of 2020, w hichever is earlier), and the
other conditions are satisfied. Be sure to include any bonus or incentive pay in the calculation of the regular rate for purposes of
calculating overtime payments as appropriate.
Q: Can w e use PPP for training pay? For exam ple, w e plan to front load our annual training into this tim e. Would that be
eligible to be included in payroll costs to be forgiven?
A: Yes. Assuming you mean pay to employees for compensable training time spent by them (as opposed to payments to outside
trainers to train employees) , such pay is w ages paid. The FFCRA states that payroll costs, including all w ages paid are eligible
costs to be forgiven.
Q: Can the PPP be used to pay w orkers’ com pensation premiums?
A: The Treasury Department’s Interim Final Rule did not include w orkers’ compensation premiums in its def inition of “payroll costs.”
Therefore, it seems unlikely that this w ould be included. We suggest asking your lender if such expenses are eligible for
forgiveness.
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Q: The am ount of forgiveness of a PPP loan depends on the borrower’s payroll costs over an eight-week period; w hen does
that eight-w eek period begin?
A: The PPP Flexibility Act provides borrow ers have the option to extend the Covered Period until the earlier of 24 w eeks after
loan origination or the end of the year. This extends the Covered Period from the prior eight-w eek period. The SBA’s
guidance states that “The eight-w eek period begins on the date the lender makes the first disbursement of the PPP loan to
the borrow er. The lender must make the first disbursement of the loan no later than ten calendar days from the date of loan
approval.” With the exception that “the eight-w eek period” has now been changed, the remainder of the guidance should
remain the same.
Q: Is there a lim it on the am ount of qualified w ages that m ay be taken into account for the Em ployee Retention Credit?
A: Yes, the maximum amount of qualified w ages to be taken into account w ith respect to each employee for all calendar quarters
is $10,000. Thus, the maximum credit for qualifying w ages paid to any employee is $5,000.
Q: What does the Em ployee Retention Credit apply to?
A: The credit may be used against the employer’s share of social security taxes that the employer is liable for w ith respect to all
employee w ages paid in that quarter. Any excess over the employer’s share of social security taxes is treated as an overpayment
and refunded to the employer after offsetting other tax liabilities on the tax return.
Q: How do you claim the Em ployee Retention Credit?
A: Report total qualified w ages and the related credits for each calendar quarter on your federal employ ment tax return
(usually Form 941). In anticipation of receiving the credits, you may fund qualified w ages by accessing federal employ ment
taxes, including w ithheld taxes, w hich are required to be deposited w ith the IRS or by requesting an advance of the credit
from the IRS.
Q: Can the Em ployee Retention tax credit be used to pay FFCRA paid leave?
A: No, you may not include the amount of qualified sick and FMLA w ages for w hich you received tax credits under the FFCRA.
Q: Can I receive both a PPP loan and use the Em ployee Retention Credit?
A: No.
Q: When do eligible payroll costs start after you receive the loan?
A: Borrow ers w ith biw eekly or more frequent payrolls (e.g., w eekly payrolls), may elect to calculate eligible payroll costs using an 8 w eek
(or 24 w eek) period that begins either on their PPP Loan Disbursement Date (i.e., the date they received the loan proceeds in their bank
account) or on the first day of their first pay period follow ing their PPP Loan Disbursement Date.
Q: Does interest accrue w hile waiting for the PPP loan to be forgiven?
A: Borrow ers w ill not need to make payments w hile their loan forgiveness application is pending and they w ill not be responsible for
interest accrued during the period that the loan forgiveness application is pending.
Q: Does the CARES Act perm it m e to defer paym ent of any taxes?
A: Yes, employers of any size may defer payment of their portion of social security taxes. Half of the amount ow ed in 2020 must
be paid by December 31, 2021, and the remaining half must be paid by December 31, 2022. PPP recipients w ho received
any amount of loan forgiveness w ere previously not able to defer payment of payroll taxes as provided in section 2303 of
the CARES Act. How ever, under the PPP Flexibility Act, this restriction has been removed and permits borrow ers to defer
payroll taxes.
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Unemployment
Q: How does the CARES Act expand or change otherw ise available state unem ployment insurance benefits? [Updated]
A: The CARES Act does not change the basic structure of existing state unemploy ment systems. Rather it adds five key
features, including:
(1) expands eligibility benefits for COVID-19-related reasons;
(2) adds 13 w eeks of eligibility for standard benefits (39 total w eeks);
(3) adds a flat $600 w eekly benefit for qualifying applicants for a period of March 27 to July 31, 2020;
(4) encourages states to loosen certain restrictions to benefits; and
(5) supports state-sponsored w ork-share programs for the under-employed.
The DOL has provided a summary of key unemploy ment insurance provisions here: (https://w dr.doleta.gov/dir ectives/
attach/UIPL/UIPL_14-20.pdf).
In addition to the CARES Act funding, in late August, President Trump signed an executive order creating the Lost Wages
Assistance (LWA) program, w hich pays an addition $300 per w eek from the Disaster Relief Fund to qualifying individuals in
qualifying states. All states, except South Dakota, applied and w ere accepted into the program. As the program extends for
six w eeks, most Americans w ill receive a maximum of $1,800 from the LWA program. Residents in four states – Kentucky,
Montana, Vermont, and West Virginia – could receive an additional $600, on top of the $1,800, as those states opted to pay
an extra $100 a w eek in benefits. How ever, unemploy ed w orkers in Florida w ill receive a maximum of $1,200, per that
state’s unemploy ment program.
Q: What additional unem ploym ent eligibility categories did the CARES Act create?
A: The CARES Act provides for Pandemic Unemploy ment Assistance (“PUA”). The program now covers individuals w ho are selfemployed (including independent contractors, seeking part-time employment, or w ho w ould otherw ise not qualify for regular
unemploy ment benefits under state or federal law ). Applicants for the expanded unemploy ment must self-certify that they are
able and available for w ork except cannot due to the follow ing reasons:
(1)

diagnosis or symptoms of COVID- 19 and seeking medical diagnoses;

(2)

household member diagnosed w ith COVID-19;

(3)

providing for care for family member or household member diagnosed w ith COVID-19;

(4)

child for w hom person is primary caregiver cannot attend school or another facility that is closed as a direct result of the
COVID- 19 public health emergency and such school or facility care is required for the individual to w ork;

(5)

cannot reach the w orkplace because of a quarantine imposed as a direct result of the COVID- 19 public health emergency;

(6)

cannot reach w orkplace because advised by health care provider to self-quarantine due to concerns related to COVID- 19;

(7)

scheduled to start but no job or unable to reach job as a direct result of the COVID-19 public health emergency;

(8)

has become the breadw inner or major support for a household because the head of household has died as a direct result
of COVID- 19;

(9)

has to quit as a direct result of COVID-19;

(10) w orkplace closed as a direct result of the COVID- 19 public health emergency; or
(11) meets other criteria established by the Labor Secretary
Those w ho are able to telew ork w ith pay or w ho are receiving paid sick leave or other paid benefits are excluded, even they
otherw ise meet the expanded eligibility requirements.
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Q: For how long can som eone obtain unem ployment insurance benefits under the CARES Act?
A: Most states allow an individual to claim benefits for 26 w eeks. The CARES Act w ould extend that period by 13 w eeks,
to 39 w eeks.
Q: What w ill a claim ant’s w eekly benefit am ount be? [Updated]
A: The amount a claimant w ill receive depends on state law . Previously, a claimant received $600 on top of w hatever the state
unemploy ment benefit w as through July 31, 2020.
In addition to the CARES Act funding, in late August, President Trump signed an executive order creating the Lost Wages
Assistance (LWA) program, w hich pays an addition $300 per w eek from the Disaster Relief Fund to qualifying individuals in
qualifying states. All states, except South Dakota, applied and w ere accepted into the program. As the program extends for six
w eeks, most Americans w ill receive a maximum of $1,800 from the LWA program. Residents in four states – Kentucky, Montana,
Vermont, and West Virginia – could receive an additional $600, on top of the $1,800, as those states opted to pay an extra $100 a
w eek in benefits. How ever, unemployed w orkers in Florida w ill receive a maximum of $1,200, per that state’s unemploy ment
program.
Q: I have heard that a claim ant’s w eekly benefit am ount can be m ore than w hat he or she w as earning as an em ployee.
Is that true? [Updated]
A: Yes, that w as true until the $600 provision expired on July 31, 2020.
In addition to the CARES Act funding, in late August, President Trump signed an executive order creating the Lost Wages
Assistance (LWA) program, w hich pays an addition $300 per w eek from the Disaster Relief Fund to qualifying individuals in
qualifying states. All states, except South Dakota, applied and w ere accepted into the program. As the program extends for six
w eeks, most Americans w ill receive a maximum of $1,800 from the LWA program. Residents in four states – Kentucky, Montana,
Vermont, and West Virginia – could receive an additional $600, on top of the $1,800, as those states opted to pay an extra $100 a
w eek in benefits. How ever, unemployed w orkers in Florida w ill receive a maximum of $1,200, per that state’s unemploy ment
program.
Q: If a caregiver chooses/refuses not to w ork due to COVID-19 even though there is w ork available, w ill the caregiver still
receive unem ployment?
A: In short, right now , probably yes. There are tw o exceptions to being eligible for benefits under the CARES Act.
One of the exceptions is employees w ho are able to telew ork w ith pay.
Assuming a caregiver cannot feasibly telew ork (given the importanc e of client interaction), a caregiver can self-certify that
they are able and available to w ork and cannot because of COVID- 19 and have to quit. There is no clear guidance on w hat this
means, i.e., w hy they have to quit. Based on the language of the CARES Act, this person could receive benefits, but this also
depends on the state and w hat documentation w ill be required. Some states have begun to put out guidance, w hich allow s
easier access to the benefit. On a positive note, the DOL issued guidance stating that individuals are only entitled to benefits if
they are no longer w orking through no fault of their ow n and quitting w ork w ithout good cause to obtain additional benefits
w ould be fraud. How effective this guidance w ill be remains to be seen.
Q: How should I respond w hen w ork is available and a caregiver is claim ing he or she has to quit due to COVID-19 concerns?
A: You can continue to claim this person is ineligible. The DOL guidance explains that States should be making determinations of
proper eligibility but that may not be happening.
Q: How can an em ployee qualify for unem ploym ent if they quit or if they turn dow n w ork in order to file a claim ? Isn’t
that fraud?
A: We expect that most or all States w ill aw ard unemploy ment now and ask questions later. In theory, States could go back and
try to recapture benefits, but that may be difficult, particularly given the volume of claims. If additional guidance is given on the
“has to quit” qualifying reason, that may improve the situation.
Q: Are w e able to contact caregivers w ho have fraudulently applied for unem ployment and let them know that w e w ill not
support their application and that there could be a look back and they could get into trouble over it?
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A: This is a business decision. We recommend w orking w ith your labor and employ ment attorney. It is important to note that
w hatever decision you make, you should be consistent across all of your employees (for example, if you contact female
employees w ho do this, be sure to contact your male employees w ho do this, as w ell).
Q: When the caregiver has symptoms, and they are told not to go into w ork until those symptoms have passed, can they file for
unem ploym ent during this period between not w orking and com ing back to w ork?
A: The employee can only file for unemploy ment if they quit, unless the state recognizes a reduction in hours as qualifying for
partial unemploy ment. How ever, the expanded unemploy ment may not be taken if the employee is being offered paid leave
benefits, such as those available under the FFCRA. In this situation, if the employee then seeks a medical diagnosis, FFCRA paid
sick leave benefits w ould be available if the employer has not excluded them under the “healthcare provider” exemption.
Q: Could an em ployee potentially get unem ployment plus the federal m oney plus tw o w eeks of sick pay from us?
A: Yes, conceivably. If an employee is active and you pay FFCRA sick leave benefits and then leaves employ ment for any of the
qualifying reasons related to COVID- 19 unemploy ment eligibility. This could also happen if the employee exhausts FFCRA
expanded FMLA leave and still has to care for a child due to a school/place of care closure. The employee cannot obtain
unemploy ment benefits under CARES for time w hen they w ere on paid leave.
Q: What if an em ployee does not w ant to w ork because he or she is “im munocompromised” or are elderly (i.e., in a higher risk
category if infected by COVID-19)?
A: If an employee indicates that he or she has an impair ment that potentially adversely affects the ability to care for a client, then
you should start the interactive process required by the ADA and other state law s to identify a reasonable accommodation.
If the employee resigns as a result of their concerns, they may be eligible for unemploy ment benefits under the “has to quit”
qualifying reason. DOL may provide additional guidance on this qualifying reason. You should not advise the employee on
w hether he or she should seek unemploy ment benefits or is eligible to do so.
Q: If I choose to pay a caregiver his or her usual w eekly pay even w ithout w orking, can the caregiver collect
unem ploym ent as w ell?
A: A caregiver is not supposed to do that, but that may happen. A caregiver may not receive unemploy ment if the individual is
receiving paid sick leave or other paid leave benefits, even if he or she meets the other eligibility requirements. We have some
documentation strategies w e should discuss if this is happening to you.
Q: Can an em ployee file for unem ployment if s/he did not quit but rather had a reduced num ber of hours initially due to the
client w orking at hom e due to COVID-19, then not w orking further due to potential exposure self-quarantine and childcare
issues?
A: It depends. In some states, an employee can apply and qualify for partial unemploy ment benefits as a result of reduced hours.
Q: Will unem ploym ent insurance contribution rates and em ployer experience rates be affected by the expanded benefits of
the CARES Act?
A: This w ill depend on the state. Some states are taking the approach of putting COVID- 19 related claims into a pool to be
distributed at a later date and some states are remaining silent on this topic.
Q: What if a caregiver w ho has not w orked for m e in three m onths and is now claim ing unem ploym ent? Can I fight the claim ?
A: If the employee w as still in your employ ment (regardless of last date w orked) and is unable to w ork now due to COVID- 19, he
or she w ill likely be eligible for unemploy ment.
Q: Are w e able to raise pay tem porarily for critical w orker groups to m ake unemployment less attractive?
A: Yes. Many companies are taking this approach. Incentive pay and most bonuses should be included in the regular rate
for purposes of calculating overtime rates. Littler can provide additional guidance if you are interested in implementi n g
such incentives.
Q: Are w e obligated to pay Hazard Duty pay?
A: No. Hazard duty pay (or other incentive pay) is not a requirement but may make good business sense.
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Q: Can caregivers w ho w ork for m ultiple agencies claim unem ployment from all agencies for w hich they w ork?
A: Yes, employees w ho w ork for multiple employers can file an unemploy ment claim related to all employers. Unemploy ment w ill
be based on the average number of hours w orked for each employer.

ADA Considerations
Q: What if a caregiver calls in sick w ith sym ptom s related to COVID-19? How long do w e keep them off assignment? Do we
need docum entation to permit them back to w ork? Do w e have to disclose to any or all people that m ay have been in
contact w ith said caregiver? Are there notification requirements to a governm ent entity?
A: The response to a caregiver calling in w ith symptoms consistent w ith COVID-19 w ill depend on the circumstances and
guidance provided by your state or local health department.
If the caregiver has been in close contact w ithout appropriate protection w ith someone w ho has been diagnosed w ith
COVID- 19, the caregiver should be quarantined for 14 days from the date of the last potential contact and asked to monitor
their health. You should also direct the caregiver to contact their physician immediately . The caregiver may return to w ork
earlier if cleared by a physician. That is, if the diagnosis is something other than COVID-19 and they are no longer
contagious. The CDC has recently provided guidance that individuals w ho are COVID- 19 positive w ill be contagious for
10 days after symptoms onset or after testing positive if asymptomatic, unless they are severely immunoc ompr omis ed or
have severe or critical illness. In that case, they may be contagious for up to 20 days. The CDC recommends making a
return to w ork decision using this criteria and not using a test-based method (i.e., w aiting only until someone tests
negative tw ice over the span of 24 hours or more).
If a caregiver tests positive for COVID-19 and is isolating at home, the person should remain under home isolation until
released to return to w ork by a physician or as allow ed by health department guidance.
If the caregiver has not been in close contact w ith anyone know n to have been diagnosed w ith COVID- 19, then they may
return to w ork once they have been free of fever, signs of a fever, and any other symptoms for at least 24 hours, w ithout the
use of fever-reducing or other symptom- alter ing medicines (e.g., cough suppressants), or as allow ed by your state or local
health department.
Please note that given the current state of our system, it is possible a caregiver w ould not be able to obtain a physician release.
In those cases, you should look to your state or local health department for further guidance. In most areas, the health
department w ill advise that the employee may return to w ork after 24 to 72 hours of being symptom-free w ithout the use of
medications (w hether over the counter or prescription) that may mask the symptoms.
You should notify the local health department and all clients w ith w hom the caregiver w as in close contact during the 48
hours before the caregiver first developed symptoms or tested positive (if asymptomatic) if the caregiver tests positive for
COVID- 19. You should check your state and local health departments for additional guidance. We are not aw are of any
states w here an agency w ould be required to notify the client that the caregiver had been exposed to COVID-19 and w as
under quarantine. Indeed, the guidance suggests the client is not at a materially increased risk if the caregiver w as
asymptomatic w hile caring for the client. How ever, a client may w onder w hy the caregiver isn’t w orking, and you may have a
perception of transparency issue if the client later learns that the caregiver had been exposed to COVID-19.
Q: What do I do if an em ployee refuses to w ork w ith a COVID-19 client/patient?
A: As long as there is sufficient Personal Protective Equipment for employees qualified to care for COVID-19 patients, an
employee w ho refuses to care for such a client or patient should be disciplined for insubordination and even, potentially,
patient abandonment. How ever, if there is no PPE available (or the employee is not certified or trained on use of the PPE),
employees may be given the right to refuse to treat such a client or patient.
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Q: What if a caregiver specifically requests to avoid a client w ho is show ing sym ptoms of or tested positive for COVID-19?
A: Caregivers w ho refuse to treat a COVID- 19 client or client w ho may have this virus, should be handled on a case-by-case basis.
If the caregiver has access to and properly w ears all necessary PPE, then the caregiver should be protected against the risk of
infection arising from “contact” w ith an exposed/infected client. In such case, generally speaking, the employee w ho refuses to
care for such a client or patient should be disciplined for insubordination or, if applicable, patient abandonment. If the caregiver
has a medical condition that makes them more susceptible to infection (suppressed immune system, pregnancy, etc.),
how ever, it w ould make sense to avoid placing those individuals in a potential exposure situation. In those cases a reasonable
accommodation discussion may be needed. If necessary PPE is not available, the employee may be given the right to refuse.
And, if PPE is not available, the agency should strongly consider not servicing, or restricting the services provided to the client
w hile show ing symptoms of COVID- 19 or w hile deemed contagious.
Q: What do I do if an em ployee indicates that he or she suffers from an im pairm ent that potentially affects his or her ability to
care for a COVID-19 patient (e.g., a com prom ised im m une system, asthm a, etc.)?
A: Such employees should be treated like other disabled employees under the Americans w ith Disabilities Act, and any
similar state law . Employers should immediately engage in the interactive process to identify and implement a reasonable
accommodation. Such accommodations may include additional or improved PPE, limited exposure to COVID-19 clients
or patients, and the like. If it is possible to do so, the best course may be to assign such employees to w ork involving nonCOVID-19 patients. If reassignment is impossible, employers should consider placing the employee on a leave of absence until
there is sufficient w ork available.
Q: Can I require em ployees to be tested for COVID-19 and/or to subm it to tem perature checks?
A: Temper ature checks and testing normally constitute overly broad medical exams under the ADA and various state law s. As
such, mandatory testing and temperatur e checks are usually inherently risky. But the EEOC has now explained on its w ebsite:
“Because the CDC and state/local health authorities have acknow ledged community spread of COVID- 19 and issued attendant
precautions, employers may measure employees’ body temperatur e. How ever, employers should be aw are that some people
w ith COVID-19 do not have a fever.”
It is important to note that the New York Department of Health, Division of Home and Community Based Services issued a
guidance letter on March 14, 2020, stating that all caregivers “must be screened for respiratory and fever symptoms upon
arriving at w ork.” The guidance goes on to state: “Staff show ing symptoms of illness must not be permitted to remain at w ork
or visit patients and must not return to w ork until completely recovered.” Please note, this guidance is limited to New York State
and you should check your ow n state or local health department for additional guidance.
Also, a temperature check program should only be one element of a comprehensiv e program, in w hich other components
should include employee education, employee and visitor questionnair es related to other risk factors, limitations on nonessential travel, encouragement of w ork from home, and assessment of paid leave.
The Equal Employment Opportunity Commission (EEOC) issued guidance on April 23, 2020, that allow s employers to test
employees for the COVID-19 virus. The test, how ever, must be accurate and reliable. Anti-body tests are not permitted to be
required, and antigen tests are also likely are not sufficiently accurate or reliable to meet this requirement. Employers should be
careful and seek legal guidance if they do not desire to require testing for ALL employees.
Q: How can I im plem ent a tem perature check requirement to ensure a consistent process?
A: At minimum:
•

Checks must be conducted on all employees each time they enter a client’s home. For the office, if temperatur e
checks are implemented, they should be performed on everyone entering, regardless of w hether an employee, client,
vendor or visitor.

•

The check may be conducted by the caregiver. In the office, it should be conducted by someone w ho has adequate
training to perform the check consistently and safely (w ithout risking their ow n health or those being checked) and operate
the equipment properly.
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•

The check should be documented appropriately and confidentially, and the documentation stored securely, noting

•

That each check represents individual medical data that may be subject to various privacy requirements . A single log
book is not sufficient.

•

There must be an objective cutoff for elevated temperatur e, e.g., all persons registering 100.4 °F or higher w ill be
excluded from caring for clients and the office’s premises for at least 14 days or until provision of a negative test result for
COVID- 19 and flu.

•

All persons w hose temperature exceeds the cutoff must be excluded for the requisite time, regardless of their status.

•

Ensure that employees are paid for the time spent being temperature-c hec ked.

Q: What should I do if an em ployee refuses a tem perature check or other required testing?
A: When an employee objects to having their temperature taken (or other testing) and is disciplined or sent home, there is the
potential for a retaliation claim or a disability discrimination claim under a “regarded as disabled” theory. Based upon the nature
of the employee’s job, employers should consider allow ing w ork from home or sending the employee home w ithout pay (if
w ork cannot be performed from home). The employer should consult any policies that may bear on this situation and should
strongly consider not disciplining the employee other than the loss of pay.
Q: Does contracting COVID-19 constitute having a disability under the ADA?
A: For exposed employees w ho experience no symptoms, or only mild, temporary symptoms, COVID-19, standing alone, likely
w ould not qualify as a “disability” under the ADA. How ever, an employee w ho contracts COVID-19 may be entitled to
reasonable accommodation and protection under the ADA if the employee’s reaction to COVID-19 is severe or if it
complicates or exacerbates one or more of an employee’s other health condition(s)/dis abilities.
Employ ers should assess w hether a particular employee is “disabled” under the ADA on an individualized basis, taking into
account the employee’s particular reaction to the illness, their symptoms and any other relevant considerations. In addition,
COVID- 19 may qualify as a disability under applicable state disability law s w ith definitions of “disability” that are less stringent
than the ADA’s definition.
Q: When should w e require a fitness for duty test and/or return to w ork clearance?
A: Employers may request a fitness for duty or return to w ork certification if an employee has been quarantined by a treating
medical provider or public health official or the employer has placed the employee off w ork based upon reasonable, objective
evidence that the employee may pose a direct threat of harm in the w orkplace (such as because he or she exhibits the
symptoms of COVID-19). How ever, the certification should be narrow ly tailored to seek information that is job-related and
consistent w ith business necessity. Also note, given the current circumstances, it may be difficult for an employee to obtain a
fitness for duty release.
Q: Should the em ployer pay for the em ployee’s m edical exam ination in conjunction w ith requesting a fitness for duty or return
to w ork certification?
A: The EEOC says employers that require employees to go to a healthcare provider chosen by the employer should pay all costs
associated w ith the visit. Employ ees permitted to go to a provider of their choice generally may be required to cover the cost
of any medical examination permitted by the ADA. For more information, click here.
Q: Should hourly em ployees be paid for tim e spent receiving temperature checks and/or other testing?
A: Yes. Any temperatur e checks or other testing should be performed w hile the employee is “on the clock.”

Leaves of Absence
Q: What can w e do to help our em ployees deal w ith child care needs w hen schools are closed?
A: Employers should not hurriedly create an on-site child care center. Child care centers are heavily regulated by government
agencies and subject to a multitude of licensing requirements w hich vary by jurisdiction. Given this, and the liability risks
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associated w ith such operations, especially in a pandemic situation, w e recommend employers leave these types of operations
to licensed, professional child care service providers. These types of providers can, and do, operate on-site child care centers
for many employers throughout the country; how ever, these centers generally require extensive time and advance planning
before being launched.
There are w ays that employers can help their employees care for their children during unexpected school closures. One w ay is
to provide emergency child care stipends or subsidies. Some states have restricted child care centers to children of employees
w orking in the health care field. While it is currently uncertain, w hether such payments qualify as tax-free disaster payments
under Internal Revenue Code Section 139 (meaning employers can make these payments to employees w ithout having to
w ithhold or pay income and payroll taxes), it is certain that such emergency payments can be excluded from an employee’s
regular rate of pay w hen performing overtime calculations under the Fair Labor Standards Act, so long as the monies are not
tied to the quality or quantity of w ork performed. Note: the CARES Act provides $3.5 billion to states for subsidies for children
of health care w orkers.
It is also important to note that several states have forms of “school activities leave” w hich require protected leave for certain
child-related activities, including to address a child care provider or school emergency, including school closures. See, e.g., Cal.
Labor Code § 230.8. In addition, pursuant to many states’ paid sick leave law s, employees have the right to take paid sick time
for school closures ordered by a public official due to a public health emergency. For example, Oregon’s and New Jersey’s
enforcement agencies have specifically advised in connection w ith COVID- 19, that employees may use statutory, paid sick
leave if their child’s school or daycare is closed due to COVID- 19. We expect additional states to take this approach.

Wage & Hour
Q: Do scheduling changes as a result of COVID-19 events qualify as an exception under scheduling law ?
A: The state and/or local law s regarding predictive scheduling of w hich w e are aw are and that are currently in effect do not
regulate employ ment in the home care or health care industries.
Q: What if the em ployer has to cut hours because of loss of business?
A: When an employer shuts dow n its operations because of a health issue for less than a full w orkw eek, exempt employees must
be paid their full salary. This rule also applies if exempt employees w ork only part of a day. Thus, if an employer decides to send
staff home early, it may not dock exempt employees ’ pay.
Nonetheless, and barring any state law or overly restrictive company policy to the contrary, exempt employees may be required
to use accrued leave or vacation time (in full or partial days) for their absences, if the accrued leave policy expressly permits
the Company to require its use. While it might not be a popular move, an employer can direct exempt employees to take
paid time off for the closure, pursuant to the employer’s bona fide leave or vacation policy. If, on the other hand, an
employee does not earn or does not have any available leave time, the employee is entitled to his or her full guaranteed
salary if the employer decides to close due to the conditions.
If an employer is open for business, on the other hand, an exempt employee w ho elects to stay home due to the health
situation is considered absent for personal reasons. In lieu of paying salary, an employer w ith a bona fide leave or vacation
policy may require the employee to use his or her accrued paid time off to cover the absence, if the accrued leave policy
expressly permits the Company to require its use. As long as it is permitted by state law and by the Company’s leave program,
leave time in this circumstance may be taken in full or partial days.
If an employer has a leave policy, but the absent non-exempt employee does not have a leave account balance, the employ er
is not obligated to pay the non-exempt employee. The employer can place the non-exempt employee on unpaid leave for the
full day(s) that he or she failed to report to w ork for personal reasons. The employee may be entitled to PUA under the CA RES
Act in certain circumstances.
Additionally, there are certain reporting time pay law s in some states. Those law s are discussed below . For a more robus t
analysis, see Littler’s GPS survey on this issue, here, w hich is included in the subscription Littler Home Care Toolkit subscribers.
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Hours Worked: Reporting Tim e Pay
California

General Rule. An employee w ho reports to w ork on a scheduled w ork day but is not put to w ork
or is furnished w ith less than half his or her usual or scheduled day’s w ork must be paid for half the
usual or scheduled day’s w ork, but in no event for less than tw o hours nor more than four hours,
at the employee’s regular rate of pay. If an employee is required to report to w ork a second time
in a scheduled w orkday and is furnished less than 2 hours of w ork, he or she must be paid for tw o
hours at his or her regular rate. California Wage Orders Nos. 1-15, § 5(A), (B).
“Reporting for w ork” may mean telephoning the employer tw o hours prior to the start of a shift to
determine if an employee should physically come in to w ork. Employ ees w ill be ow ed reporting
time pay for this on-call time. Ward v. Tilly’s, Inc., 2019 WL 421743 (Cal. Ct. App. Feb. 4, 2019).
A notable exception is that reporting time pay does not apply w hen “operations cannot commence
or continue due to threats to employees or property; or w hen recommended by civil authorities.” It
also does not apply w hen the “interruption of w ork is caused by an Act of God or other cause not
w ithin the employer’s control.”

District of Colum bia

General Rule. An employee w ho reports for w ork under general or specific instructions but is
given no w ork or is given less than four hours of w ork must be paid for a minimum of four hours.
How ever, if an employee is regularly scheduled for less than four hours a day, the employee must
be paid for the hours regularly scheduled.
Calculation of Wages. The minimum daily w age must be calculated using the employee’s regular
rate for hours w orked plus payment at the minimum w age for hours not w orked.
D.C. Mun. Regs. tit. 7, § 907.1.

Massachusetts

When an employee w ho is scheduled to w ork three or more hours reports for duty at the
time set by the employer, and that employee is not provided w ith the expected hours of
w ork, the employee shall be paid for at least three hours on such day at no less than the basic
minimum w age.
If an employee is, in good faith, scheduled for less than three hours, the employer may pay the
employee for only the hours w orked.
Exceptions. The reporting time pay requirement does not apply to organizations granted status
as charitable organizations under the Internal Revenue Code. 454 Mass. Code Regs. § 27.04.
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General Rule. An employee w ho reports to w ork at the employer’s request must be paid for at
least tw o hours of w ork at his/her regular rate of pay. An employer w ho makes a good faith effort
to notify the employee not to report is not required to pay the tw o-hour minimum. How ever, if an
employee reports to w ork after the employer ’s attempt to notify is unsuccessful or the employer is
prevented from making notification, the employee shall perform w hatever duties are assigned by
the employer at the time he/she reports to w ork.
Exceptions. The above provisions do not apply w hen: (1) an employee reports to w ork and
requests to leave on the basis of illness, personal emergency or family emergency provided a
w ritten explanation, initialed by the employee, is entered on the employee’s time slip or card;
(2) an employee w ho is hired and reports to w ork w ith the expectation that he or she w ill w ork
less than tw o hours and is notified in w riting in advance of his or her schedule; or (3) in the case
of healthcare employees of community- bas ed outreach services providers, w hen an employee
voluntarily makes a scheduling change to meet physically or mentally infirm clients’ needs, if they
signed a statement at the time of hire stating they understood this job requirement w as exempt
from the reporting time pay requirement.

New Jersey

An employ ee w ho by the request of an employer reports for duty on any day must be paid for
at least one hour at the employ ee’s regular rate. This provision does not apply to an employ er
w ho made available the minimum number of hours agreed upon betw een the employ er and
employ ee before the w ork began on the day involved.

New York

General Rule. Miscellaneous Industries: An employee w ho by request or permission of the
employer reports for w ork on any day must be paid for at least four hours, or the number of hours in
the employee’s regularly scheduled shift, w hichever is less, at the basic minimum hourly w age. N.Y.
Comp. Codes R. & Regs. tit. 12, § 142-2.3.

Rhode Island

General Rules. An employer w ho requests or permits any employee to report for duty at the
beginning of a w ork shift and does not furnish at least three hours w ork on that shift, shall pay the
employee not less than three times the regular hourly rate. Provided, how ever, that shifts scheduled
for less than three hours are permissible w hen entered into voluntarily and agreed upon by both
the employer and employee. In the event that an employee reports for duty at the beginning of a
w ork shift and the employer offers no w ork for him or her to perform, the employer shall pay the
employee not less than three times the regular hourly rate or the amount they w ould have earned for
any shifts consisting of less than three hours, as allow ed under this section.
Exceptions. The above provision does not apply if an employee is prevented from w orking a normal
shift by reason of events beyond the employer’s control or by acts of God.
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Q: How m uch notice m ust I give em ployees of a reduction in pay?
A: Employers should provide w ritten notice no later than the day before the change w ill be effective. These states require earlier
advance notice: State Notice Requirement
Alaska
Notice by the payday before the
change becomes effective
Maine
One w orking day’s advance notice
Maryland
One pay period’s advance notice
Missouri
30 days’ advance w ritten notice (the
sole remedy for violations of this
statute, how ever, is a penalty of $50
per employee)

Nevada
Seven days’ advance w ritten notice is
generally required, but is not required
if the “employer complies w ith the
requirements relating to the decrease
that are imposed on the employer
pursuant to the provisions of any
collective bargaining agreement or
any contract betw een the employer
and the employee.”

North Carolina
Tw enty-four hours’ advance

New York
Seven calendar days’ advance
w ritten notice

Virginia
One pay period’s advance notice

w ritten notice
Pennsylvania
Notice by the payday before the
change becomes effective
South Carolina
Seven calendar days’ advance
w ritten notice

New York, Washington D.C. and the City of Minneapolis also require employers to obtain signed acknow ledgements by employees
of the notice of pay change.
California, Washington D.C., and New York require notices of pay reductions to be provided in the employee’s primary language.
States w ith unique “w age theft prevention” law s may require particular format for w ritten notice, depending on the circumstances.
Q: Can I reduce the pay of exem pt employees to reflect a reduced w orkload related to a furlough, quarantine, etc.?
A: Exempt employees must be paid their full salary for a w orkw eek if they perform any w ork in the w eek (w hether approved in
advance or not, and including minimal tasks, such as checking emails). On the other hand, if an exempt employee performs
no w ork in a seven-day w orkw eek, the employer need not pay the employee’s salary for that w eek. How ever, most employers
grappling w ith the COVID- 19 dow nturn hope to continue their exempt employees’ w ork in some capacity each w eek, even if
limited.
The issue may be avoided (w ithin limits) by structuring the partial-w eek furlough as an advance, lengthy reduction in the
employee’s salary rate, combined w ith a reduced w ork schedule. Any programs that combine salary rate reductions w ith
w orkw eek expectation reductions should adhere to the follow ing rules:
First, any combined w ork schedule and salary rate reductions should be in place for a substantial period. Guidance from
the U.S. Department of Labor has consistently rejected short-term reductions in salaries. Reductions need not last forever
– they may be reversed after economic conditions improve. How ever, no guidance exists on how briefly a reduction may
be in place. Given the lack of guidance, partial-w eek furloughs should be intended to continue indefinitely w hile unusual
economic difficulties continue, and generally for months, not w eeks.
Second, employers should not adjust salary rates and schedules in concert too often. If an employer varies w ork schedules
and salary rates in concert too often, they w ill be treating the employee too much like an hourly employee (varying pay in
relation to the amount of w ork performed), and exempt status may be lost.
Q: Can I reduce the pay of exem pt employees w hile m aintaining their w orkload to reflect current econom ic conditions?
A: Employers considering advance salary reductions due to reductions in their business activity, w ithout reducing employees ’
w ork schedule expectations, should also take care not to adjust salary rates too often. Frequent changes w ould tempt a court
to invalidate exempt status. To maintain exempt status, reduced salary levels must not fall below the higher of the federal and
applicable state minimum salary rates required for exempt status. These minimum rates are not pro-rated for reduced w ork
schedules. For 2020, the minimum federal salary rate is $684 per w eek. Higher minimum 2020 salary rates exist in Alaska,
California, Colorado, Maine, and New York.
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Q: Can I m itigate som e of these issues by converting exem pt employees to non-exempt status?
A: Yes. Business requirements may dictate that employers keep some salaried exempt w orkers on part-time at w eekly pay levels
not high enough to maintain exempt status. If so, the employer must convert the employees to non-exempt status, subject to
all resulting obligations including time keeping, minimum-w age complianc e, overtime payments calculated on all w ages
(including bonuses and other incentive pay), and meal and rest breaks w here required. In addition, w hen the employer can
later return the w orkers to full-time, they may w ant to consider leaving the employees as hourly non-exempt, to avoid the
claim that their loss of salary protection during the dow nturn show s that they are no longer paid on a salary basis.

WARN Act
Q: If the em ployer has to lay off em ployees, are there notification requirements under WARN?
A: There may be. Federal WARN and state mini-WA RNs require employers to provide advance notification (60 days or 90 days,
depending on the jurisdiction) to employees and government officials of certain group employ ment terminations. Not all
layoffs trigger these requirements, how ever, and exceptions may apply. Temporary layoffs of less than six months in length are
not considered to be employment losses under federal WARN, and the same is true under many, but not all, state mini-WA RNs.
(California WARN, for example, can be triggered by a short-term layoff, but is not necessarily triggered by a short-term layoff
imposed to address potential contagion.)
The size of the layoff also matters. Federal WARN is not triggered unless, at a minimum, there are 50 employ ment losses at a
single site of employ ment in a 90-day period. State mini-WA RNs can be triggered at low er levels. For example, New York WARN
can be triggered by 25 employ ment losses at a single site of employ ment, and effective July 19, 2020, New Jersey WARN can
be triggered by 50 employ ment losses aggregated across all sites in the state.
Even if one of these statutes is triggered, how ever, an exception in the statute may apply. For example, many (but not all)
jurisdictions permit shortened WARN notice w hen layoffs are the result of an unforeseeable business circumstance. Reliance
on shortened notice, how ever, requires actually giving w ritten WARN notice, w ith as much advance notice as can be given. It is
important to consult the law s of the specific jurisdiction involved.
Jurisdiction

Reduced Notification Requirem ent

Federal

Exceptions That Reduce the Am ount of Notice Required:
•

The dislocating event is caused by business circumstances that w ere not reasonably foreseen
60 days prior to the layoff or plant closing.

•

The closing or layoff w as a direct result of a natural disaster.

In the above situations, the employer must give as much notice as is practicable, and include a statement of
the basis for the reduced notice.
Connecticut

Exclusions. A closing does not include: Covered establishments shutting dow n operations due to
natural disasters.

Delaw are

Exceptions. Employ ers are not required to provide notice:
•

if the mass layoff or plant closing is caused by business circumstances that are not reasonably
foreseeable (examples include a principal client’s sudden, unexpected termination of a major
contract, a strike at a major supplier, an unexpected dramatic major economic dow ntow n, or a
government shutdow n of the site w ithout prior notice);

•

if the mass layoff or plant closing is due to a natural disaster, such as a flood, earthquake,
or drought; or

Employ ers unable to provide notice due to one of these instances must provide as much notice as
practicable w ith a brief statement of the basis for the reduced notification period.
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Exceptions & Special Circum stances
Unforeseeable business circumstances
An exception to the 30-day notice requirement w ill exist if all of the follow ing conditions are met:
•

Business circumstances occurred that w ere not reasonably foreseeable at the time that the 30day notice w ould have been required.

•

The employer must, at the time notice is actually given, provide a statement of explanation for
reducing the notice period in addition to the other general notice requirements .

•

An important indicator of a reasonably unforeseeable business circumstance is that the
circumstance is caused by some sudden, dramatic, and unexpected action or condition outside
the employer’s control.

•

The employer exercises commercially reasonable business judgment, as w ould a similarly situated
employer in predicting the demands of the employer’s particular market. The employer is not
required to accurately predict general economic conditions that also may affect demand for
products or services.

Natural disasters
An exception to the 30-day notice requirement w ill exist concerning natural disasters (floods, earthquakes,
droughts, storms, tornadoes, and similar effects of nature are natural disasters) if:
•

A natural disaster occurred at the time notice w ould have been required.

•

The employer, at the time notice is actually given, provides a statement of explanation for
reducing the notice period in addition to the other general notice requirements.

•

An employer demonstrates that the business closing or mass layoff is a direct result of the
natural disaster.

How ever, if a business closing or mass layoff occurs as an indirect result of a natural disaster, the exception
does not apply but the unforeseeable business circumstance exception may be applicable.
New Ham pshire

New Jersey

Notice Exceptions Include:
•

The need for notice w as not reasonably foreseeable at the time notice w ould have been
required; or

•

The mass layoff or plant closing is necessitated by a physical calamity, natural disaster, or an act
of terrorism.

Termination of Operations is the permanent or temporary shutdow n of a single establishment, or of one
or more facilities or operating units w ithin in single establishment. It does not include the termination of
operations made necessary by a natural disaster, national emergency, act of w ar, civil disorder or industrial
sabotage, etc.

New York

Exceptions That Reduce the Am ount of Notice Required:
•

The dislocating event is caused by business circumstances that w ere not reasonably foreseen 90
days prior to the plant closing;

•

The closing or layoff w as a direct result of a natural disaster;

In the above situations, the employer must give as much notice as is practicable, and include a statement
of the basis for the reduced notice.
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Philadelphia, PA

This ordinance does not apply to involuntary closings. Under the ordinance, involuntary closings are any
closing pursuant to a court order or any closing caused by, fire, flood, natural disaster, national emergency,
acts of w ar, civil disorder, or industrial sabotage

Verm ont

Unforeseen Business Circum stances: The business closing or mass layoff is caused by business
circumstances that w ere not reasonably foreseeable at the time the 45-day notice w ould have been
required. A business circumstance that is not reasonably foreseeable may be established by the occurrence
of a sudden, dramatic, and unexpected action or condition outside the employer’s control. Examples
include a principal client’s sudden and unexpected termination of a major contract w ith the employer, a
strike at a major supplier of the employer, an unanticipated and dramatic major economic dow nturn, or a
government- ordered closing of an employ ment site, w hich occurs w ithout prior notice.
Disaster: The business closing or mass layoff is due to a disaster beyond the employer ’s control. The
employer must show that: 1) the closing or layoff w as the direct result of a natural disaster including fire,
floods, earthquakes, droughts, storms, or other similar effects of nature; and 2) it provided as much notice
as w as practicable and available under the circumstances, either in advance or after an employ ment loss
caused by the disaster. When a plant closing or mass layoff occurs as the indirect result of a disaster, the
exception does not apply, but the exception for unforeseeable business circumstances may be applicable.

Wisconsin

Events that do not Trigger Notice Requirem ents Include:
•

A natural or man-made disaster beyond the control of the employer.

•

A temporary cessation in business operations, if the employer recalls the affected employees
w ithin 60 days.

Q: Is there an exception to WARN for epidem ics?
A: No. Federal WARN and CA WARN each have provisions addressing terminations due to natural disasters. 29 U.S.C. Sec. 2101(b)
(2) (shortened notice permitted for “natural disasters such as floods, earthquakes or drought”); Cal Labor Code Sec. 1401(c)
(notice not required for “physical calamity or act of w ar”). We think these provisions cannot be stretched to cover an epidemic.
This is particularly so for CA WARN, w hich requires a “physical calamity or act of w ar.” Neither statute has an exception specific
to epidemics.

Workers’ Compensation
Q: What are the em ployer’s w orkers com pensation obligation if an em ployee tests positive for COVID-19?
A: Generally speaking any illness or injury arising out of or in the course of employ ment is an industrial injury. Any contagious
disease contracted at w ork w ould be industrial.
The problem w ith such illnesses is w hether w e know for sure w here the w orker contracted it, so as to prove that w ork is more
likely than not the cause. This is even more difficult if the caregiver w orks for multiple agencies. Determining w hether the injury
w ill be deemed industrial w ill depend on w ho the caregiver interacted w ith and w hen. If one of the caregiver’s clients becomes
ill w ith COVID- 19, and then the caregiver is also diagnosed, then there is a good chance the illness w ill be deemed industrial.
Many states have statutory provisions that indicate that w hen in doubt, disputes should be resolved in favor of providing
benefits. So w here it may be impossible to know for sure w hen or w here the w orker contracted the illness, the w orker
may prevail.
Most states’ w orkers’ compensation law s require that the w orkplace present an “increased risk” or “risks peculiar” to the
w orkplace as w ell. So, a home care or healthcare w orker w ho contracts a communic able disease (such as COVID- 19) w ould
be more likely to have a compensable claim than an office or factory w orker – particularly in areas w here community spread
is occurring.
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Health and Safety
Q: Outside of the CDC, w here can I find inform ation related to OSHA and COVID-19?
A: OSHA has prepared a document called: “Guidance on Preparing Workplaces for COVID-19.” It is available here. OSHA also
maintains a w ebsite devoted to this topic, w hich can be found here. Please keep in mind several states also have occupational
health and safety law s and agencies. You should consult your ow n state’s law s and agencies for additional information.
Q: Is COVID-19 considered an “illness” under OSHA’s recordkeeping rules?
A: OSHA’s recordkeeping rules only apply to injuries or “illnesses.” The rule defines an injury or illness as “an abnormal condition
or disorder.” “Illnesses include both acute and chronic illnesses, such as, but not limited to, a skin disease, respiratory disorder,
or poisoning.” Despite this broad definition, OSHA has essentially excluded from coverage cases of common cold or the
seasonal flu.
OSHA has made a determination that COVID-19 should not be excluded from coverage of the rule – like the common cold
or the seasonal flu – and, thus, OSHA is considering it an “illness.” How ever, OSHA has stated that only confirmed cases of
COVID- 19 should be considered an illness under the rule. Thus, if an employee simply comes to w ork w ith symptoms
consistent w ith COVID-19 (but not a confirmed diagnosis), the recordability analysis w ould not necessarily be triggered at
that time.
Q: When is a COVID-19 case considered recordable?
A: If an employee has a confirmed case of COVID-19, the employer w ould need to perform an assessment as to w hether the case
w as “w ork-related” under the rule and, if so, w hether it met the rule’s additional recordability criteria (i.e., resulted in a fatality,
days aw ay from w ork, restricted duty, or medical treatment beyond first aid). Given current protocols for treating COVD-19, it
is likely that for any case that is confirmed, the additional severity criteria w ill be met, as affected persons are instructed to selfquarantine and stay home. Thus, the primary issue for employers is w hether a particular case is “w ork-related.”
A particular illness is w ork-related under the rule if an event or exposure in the w ork environment either caused or contributed
to the resulting condition or significantly aggravated a pre-existing injury or illness. Work-relatedness is presumed for illnesses
that result from events or exposures in the w ork environment, unless it meets certain exceptions. One of those exceptions is
that the illness involves signs or symptoms that surface at w ork but result solely from a non-w ork-related event or exposure
that occurs outside of the w ork environment. Thus, if an employee develops COVID-19 solely from an exposure outside of the
w ork environment, it w ould not be w ork-related, and thus not recordable.
The employer’s assessment should consider the w ork environment itself, the type of w ork performed, risk of person-to-person
transmission given the w ork environment, and other factors such as community spread. Health care w ork environments, w here
job activities are more likely to result in person-to-person exposure, w ould present a more likely scenario of w ork-relatedness,
than non-healthc are settings. How ever, each w ork environment is different, and employers must conduct an individualized
assessment w hen a confirmed case of COVID- 19 presents.
Q: When is a COVID-19 case reportable?
A: As w ith the recordability analysis above, if an employee has a confirmed case of COVID-19 that is considered w ork-related,
an employer w ould need to report the case to OSHA if it results in a fatality or in-patient hospitalization of one or more
employees. It is important to note, how ever, that the reporting obligation is time limited. Thus, if a fatality due to COVID-19
occurs after 30 days from the w orkplace incident leading to the illness, an employer is not required to report it. Similarly, if
the in-patient hospitalization occurs after 24 hours from the w orkplace incident leading to the illness, an employer is not
required to report. Given the nature of COVID- 19 and the disease progression, this may result in few er reports to OSHA
despite expected hospitalization of cases going forw ard.
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Record a COVID-19 case on your OSHA 300 log if: 1) the employee tested-positive for COVID-19; 2) the case is w ork-related
(note, some states have enacted legislation regarding presumptions on this issue for Workers’ Compensation purposes for
healthcare w orkers); and 3) the case involves death, days aw ay from w ork, restricted w ork or transfer to another job, medical
treatment beyond first aid, loss of consciousness, and/or a significant injury or illness diagnosed by a physician or other licensed
healthcare professional.

Labor/Managem ent Relations
Q: Do w e have to bargain w ith the union over things like m andatory COVID-19 testing, required temperature checks, or other
such changes to the term s and conditions of em ploym ent?
A: Yes. Changes to employees ’ terms and conditions of employment are mandatory subjects of bargaining. How ever, many
collective bargaining agreements contain “management rights” clauses that expressly permit hospitals and medical centers
to promulgate and enforce operational policies and practices and/or to dictate standards, methods, or procedures. Other
collective bargaining agreements contain specific provisions allow ing, or even requiring, employers to maintain the health
and safety of the w orkplace or w orkforce. Such provisions should allow employers to require testing, temperature checks
and the like. How ever, mandatory testing and/or temperature checks may implicate other w orkplace law s, as discussed
above.
Q: Does a governm ent m andated quarantine or state of em ergency excuse non-com pliance w ith an existing collective
bargaining agreem ent?
A: Probably not. A government mandated quarantine or declared state of emergency only excuses compliance w ith a collective
bargaining agreement w hen compliance w ith the mandated quarantine or state of emergency make compliance w ith
provisions of the agreement impossible. It is not enough that contract compliance is made less convenient or more difficult.
Q: What is the im pact of a governm ent-declared quarantine or state of em ergency on union contract provisions that w ould
otherw ise prohibit or lim it an em ployer’s ability to com ply?
A: A government-dec lar ed quarantine or state of emergency w ould excuse complianc e w ith union contract obligations if and
only to the extent the mandated terms of the quarantine or state of emergency make complianc e w ith those obligations
impossible. Note that it is not enough that contract compliance is made less convenient or more difficult or that the mandate
has created new or expanded obligations . Compliance w ith existing contract obligations must be impossible in order for the
obligation to perform to be excused.
Q: What is the im pact of a governm ent-declared quarantine or state of em ergency on NLRA bargaining obligations that w ould
otherw ise exist?
A: Companies have no duty to bargain over the decision to implement non-discretionary changes in terms and conditions of
employ ment mandated by law , though effects bargaining may still be required. To the extent, a government ordered
quarantine or state of emergency gives companies discretion over w hen and how to comply, companies w ill have a duty to
immediately notify the union and, upon request, bargain over the decision absent proof its decision is covered by the CBA or
exigent circumstances exist. Also, note that bargaining over the discretionary aspects of a mandate is more akin to “effects”
bargaining, and w ould encompass processes for achieving complianc e w ith legal mandates in a manner consistent w ith
contract obligations and existing policies or practices.
Q: What do I do if an em ployee refuses to com ply w ith a change in their terms and conditions of em ploym ent (e.g., testing,
tem perature checks, floating, etc.)?
A: If employees refuse to comply – or if the union instructs employees not to comply – advise employees they may be subject to
discipline if they continue to refuse. If they continue to refuse, consider disciplinary action for insubordination, if discipline is
practical. Again, this may cause grievances and/or unfair labor practice charges that can be dealt w ith afterw ard. If discipline is
impractical or impossible, consider bringing in outside non-union staff, such as agency or contract employees. Also, consider
the possible damages from any disciplinary action. Terminating employees creates greater potential liability than putting
employees on disciplinary leave.
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Q: May “Act of God” or “actions beyond the control of the com pany” language in a CBA apply?
A: Yes. You should carefully review your CBA to determine if such language exists and may serve as a defense if actions you may
w ant or be required to take to protect employee health and safety and/or your business are alleged to violate your CBA or
NLRA bargaining obligations.
Q: Do the above rules apply to actions a com pany m ay take in order to com ply w ith food safety and other regulations?
A: Yes. Whether or to w hat degree a company is excused from union contract and/or NLRA bargaining obligations w ill turn on
w hether the actions it takes are legally mandated or involve the exercise of some discretion.
Q: Do the above rules apply to discretionary “best practice” actions com panies m ay choose to im plement?
A: Yes. Companies w ould have legal risk if and to the extent such actions are not legally required, and violate union contract and/
or NLRA bargaining obligations.
Q: Do “Right to Work” law s in Alabam a, Iow a, Indiana, North Dakota, Virginia, and Wisconsin supersede union contract
restrictions that w ould apply to potential COVID-19 responses?
A: No. These law s simply prohibit companies from enforcing union security clauses that require employees to maintain union
members hip and pay dues as a condition of employ ment.
Q: What are the norm al rem edies for violating NLRA bargaining obligations?
A: Unfair labor practice charges usually take 30-60 days for a regional NLRB office to investigate and, if a complaint is issued, a
year or more to litigate w ith appeals. The normal remedies for such violations are:
a cease and desist order requiring a return to the pre-violation status quo;
an order that employees be made w hole for economic losses (or a Transmarine remedy if the alleged violation only involves
effects bargaining); and/or
a Notice of Rights posting it is unlikely in the current environment that the NLRB w ould seek or obtain interim 10(j) injunctive
relief restoring the status quo w hile litigation is pending.
Q: What are the norm al rem edies for CBA violations?
A: If a union claims its rights under the CBA w ere violated, the grievance procedure could take a month or more, and arbitration,
if requested, w ould take over a year to complete w ith appeals. The normal remedy for a CBA violation is an aw ard requiring a
return to the pre-violation status quo and that employees be made w hole for economic losses. It is also possible a union w ill
file a reverse Boys Markets action in federal court seeking a temporary injunction restoring the status quo pending arbitration
(the union w ould have to prove a company’s action threatens irreparable harm to the economic security of employees).
Q: Are unions using COVID-19 as part of new organizing efforts?
A: Yes. Unions are criticizing company responses (especially the lack of paid leave, sufficient staffing, and a process to address
employee safety concerns) in recent organizing efforts. The best thing a non-union employer can do is be transparent.
Develop and communicate a COVID- 19 response that is compliant w ith state/federal mandates and “best practice”
recommendations, be as flexible as is reasonably possible in balancing the interests of employees and the business, and
regularly update employees. In short, coronavirus responses should be tailored to comply w ith existing union contracts and
bargaining obligations unless it is satisfied it can prove such compliance is truly impossible or unless it determines complianc e
is so impractical that it is w orth assuming the legal risks associated w ith non-complianc e.
Q: What steps can unionized em ployers consider as a risk m itigation strategy?
A: Steps can include:
•

Immediately notify unions that the company is developing a COVID- 19 response plan. State: (1) safety is a shared priority;
(2) the company is monitoring the situation to understand best practices and intends to comply w ith any legal mandates ;
and (3) the company appreciates the unions’ cooperation.
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•

For non-discretionary responses or discretionary responses covered by your rights under a CBA, notify unions w hat you
intend to do, w hen, and w hy, and request that questions be directed to a single point of contact. Give reasonable preimplementation notice if possible and bargain over the effects upon request w ithout delaying implementation.

•

For discretionary decisions w here union consent is needed or bargaining obligations are believed to apply, seek to fulfill
these obligations if at all practical but not at the expense of more material business risk.

Employee Relations
Q: How m uch inform ation can an em ployer collect about an em ployee’s personal travel?
A: An employer can ask employees w hether they traveled in the last 14 days or have plans to travel to any high risk areas (highrisk areas being a Level 3 on the CDC’s w ebsite or so designated by a state order). We w ould suggest listing the high-risk
areas, but not requiring employees to identify w hich exact location they have been to or are going to.
Q: I am being asked by a facility that all caregivers going into their facility to w ork are not allow ed to go into other facilities or
businesses for work or even other personal hom es to care for others. Are you seeing this in other places? Are they legally
allow ed to do this?
A: Yes, facilities can make this request from private employers, just as you might make this request from a staffing agency. You
may ask employees to disclose any w ork performed for other employers.
Q: Som e clients w ant their caregiver to stay at the client’s house to avoid the caregiver going on public transportation. Does
Littler have tem plate letters for the client and caregiver to sign off that the caregiver w ould be off the clock if they stay
beyond their scheduled hours?
A: This w ould be a live-in situation. There is a template live-in agreement and sample timesheets on the toolkit (Policy and
Document Library > Continuing Employ ment > Home Care-Specific). You can exclude up to eight hours for sleep time and
maybe another three hours for meals, depending on the state. There has to be a reasonable sleeping arrangement. The
DOL did a Field Assistance Bulletin on sleep time and w hen you can exclude it (see https://w w w .dol.gov/agencies/w hd/
direct-care/sleep- time).
Q: We have som e calls from local assisted living facilities with infected residents to help them to staff. The assisted living
facilities w ill be providing all PPE. What in your view shall w e do to protect workers and the business from the exposure
stand point?
A: First, you need to inform the caregivers that the facility has infected residents and confirm their w illingness to provide service
(and be specific as to w hether they are w illing to care for infected residents or just to care for non-infected residents).
Second, you should have a staffing agreement w ith the facility that includes indemnification language and clearly sets out
the expectations regarding communic ation, training, and scope of services. Littler can assist w ith drafting these kinds of
agreements . Third, you need to make sure caregivers w orking in the facility do not care for other clients outside the facility to
limit the potential spread if one of the caregivers contracts COVID- 19. Fourth, you need to train caregivers on proper use of
PPE, handw ashing (both before donning and after doffing PPE), hygiene, cough etiquette, etc. Be sure to document w hat you
have done in setting up this arrangement.
Q: In the instance of caregivers working for m ultiple agencies - could they sign a release of some sort acknowledging that they
are w orking for m ultiple agencies and the associated risks for doing so?
A: You could obtain an acknow ledgment of their w ork for multiple agencies and the associated risks for later use in any w orkers’
compensation claim or other litigation. Workers’ compensation claims generally cannot be released in advance of a w orkplace
injury. We w ould not recommend seeking a release.
Q: If w e find out a client m ight have COVID-19, and w e w ant to pull the caregiver until w e know s/he’s clear, w hat do w e tell
the caregiver?
A: The best answ er is to tell Caregivers the truth so, w ith your help, they can make a decision best for them and their family. That
said, w e are not discouraging you from taking clients w ho have COVID-19; rather w e encourage you to take all necessary
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precautions, w ith PPE available and being w orn, and follow the CDC guidelines on caring for a COVID- 19 client in their home.
Q: How w ould an em ployer “prove” that a COVID-19 infection occurred w hile caring for m y agency’s client?
A: There is community spread of the disease occurring. Such spread can occur in a caregiving situation or any other contact
w ith the coronavirus. As a result, proving causation w ill be difficult, even to a “more likely than not” standard. How ever,
but if a caregiver w as caring for a client that is or later tests positive for COVID-19, that evidence w ould likely be given
significant w eight.
Q: What type of eye protection can caregivers w ear if shields are not available w hen w orking w ith at risk clients?
A: The CDC recommends w earing at least goggles that protect the sides of the eyes.
Q: Can w e bring in nurses or other healthcare professionals from other states to m eet patient demand?
A: Many states recognize the Nurse Licensure Compact (NLC). Under the NLC, nurses licensed in one NLC state can practice in
other NLC states, w ithout having to obtain additional licenses. Currently, 32 states have implement the NLC. In non-NLC states,
nurses must be licensed by the state in w hich they intend to practice.
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